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IN THE SUPREME COURT OF THE
STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)
)

MARTIN C. GALVIN and PATRICIA L.
GALVIN,
Plaintiffs-Respondents,
-vsCI1Y OF MIDDLETON,
Defendant-Appellant.

Supreme Court No. 45578-2017

Appeal from the Third Judicial District, Canyon County, Idaho.

HONORABLE GEORGE A. SOUTHWORTH, Presiding

Victor Villegas ISB No. 5860, BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave., Meridian, Idaho 83642
Attorney for Appellants

Albert P. Barker, Scott A. Magnuson, BARKER ROSHOLT & SIMPSON, LLP
1010W. Jefferson St., Ste. 102, PO Box 2139, Boise, Idaho 83701-2139

Attorney for Respondent
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
Location:
Judicial Officer:
Filed on:
Appellate Case Number:
Previous Case Number:

§
§
§
§
§
§

Martin C Galvin, Patricia L Galvin
vs.
City of Middleton

Canyon County District Court
Southworth, George A.
06/28/2016
45578-2017
CV-2016-6062-C

CASE !:\FORMATION

Statistical Closures
03/20/2017
Closed
Bonds
Transcript Bond
12/12/2017
10/25/2017

AA- All Initial District Court
Case Type: Filings (Not E, F, and HI)

$416.00
Exonerated
Posted

CASE ASSIGN\fENT

DATE

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-2016-6062
Canyon County District Court
06/28/2016
Southworth, George A.

PARTY INfl)RMATION

Plaintiff

Defendant

Lead Attorneys
Barker, Albert Penick
Retained
208-336-0700(W)

Galvin, Martin C

Galvin, Patricia L

Barker, Albert Penick
Retained
208-336-0700(W)

City of Middleton

Borton, Joseph Walden
Retained
208-908-44 l 5(W)

DUI:

EVEYIS & ORDERS OF

nm COi RT

06/28/2016

New Case Filed Other Claims
New Case Filed-Other Claims

06/28/2016

Miscellaneous
Filing: AA- All initial civil case filings in District Court of any type not listed in categories E,
F and H(l) Paid by: Barker, Albert P (attorney for Galvin, Martin C) Receipt number:
0038021 Dated: 6128/2016 Amount: $221.00 (Check) For: Galvin, Martin C (plaintiff)

06/28/2016

Complaint Filed
Complaint For Declaratory Releif and to Quiet Title Filed

06/28/2016

Summons Issued
Summons Issued

07/18/2016

Affidavit of Service
Affidavit Of Service-7.5.16 City ofMiddleton

07/21/2016

Miscellaneous
Filing: fl - Initial Appearance by persons other than the plaintiff or petitioner Paid by:
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
Borton, Joseph W (attorney for City ofMiddleton) Receipt number: 0042434 Dated: 7/21/20161
Amount: $136. 00 (Check) For: City ofMiddleton (defendant)
07/21/2016

Notice of Appearance
Notice OfAppearance

07/26/2016

Miscellaneous
Order Setting Scheduling Conference Pursuant to IRCP 16 (a)

07/26/2016

Hearing Scheduled
Hearing Scheduled (Scheduling Co,iference 08/18/201611:00 AM)

07/27/2016

Answer
Answer

08/08/2016

Hearing Vacated
Hearing result/or Scheduling Conference scheduled on 08/18/201611:00 AM· Hearing
Vacated (Stip Filed)

08/10/2016

Hearing Scheduled
Hearing Scheduled (Court Trial 05/31/2017 09:00 AM) 2 days

08/10/2016

Hearing Scheduled
Hearing Scheduled (Pre Trial 04/27/2017 09:00 AM)

08/10/2016

Hearing Scheduled
Hearing Scheduled (Conference - Status 02/23/2017 09:00AM)

08/15/2016

Miscellaneous
Order Setting Pretrial Conference, Status Conference and Court Trial

08/17/2016

Notice of Service
Notice OfService ofDefendant's First Set ofInterrogatories and Requests/or Production of
Documents to Plaintiffs (Fax)

08/18/2016

CANCELED Scheduling Conference (11:00 AM) (Judicial Officer: Southworth, George A.)
Vacated
Hearing result/or Scheduling Co,iference scheduled on 08/18/201611:00 AM: Hearing
Vacated (Stip Filed)

08/24/2016

Notice of Service
Notice OfService

09/19/2016

Notice of Service
Notice Of Service of Plaintiffs' Response to Defendant's First set of Interrogatories and
Requests for Production ofDocuments

09/21/2016

Notice of Service
Notice OfService ofDefendant's Response to Plaintiffs' First Discovery Requests (fax)

11/23/2016

Motion
Motion for Summary Judgment

11/23/2016

Affidavit
Declaration a/Scott A. Magnuson in Support ofMotion for Summary Judgment

11/23/2016

Affidavit
Declaration ofMartin C. Galvin in Suport ofMotion for Summary Judgment

11/23/2016

Affidavit
Declaration o/Gloria Galvin
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
11/23/2016

Affidavit
Declaration of Cynthia Powell

11/23/2016

Affidavit
Declaration ofHoward Randolph Powell

11/23/2016

Affidavit
Declaration o/Tom Young

11/23/2016

Memorandum
Memorandum in Support ofMotion for Summary Judgment

11/23/2016

Notice of Hearing
Notice Of Hearing on Motion for Summary Judgment - 12.22.16

11/23/2016

Hearing Scheduled
Hearing Scheduled (Motion Hearing 12/22/2016 09:00 AM) Pltfs Motnfor Sum. Judg.

12/02/2016

Stipulation
Stipulation to Vacate and Recalendar Hearing and Modify Scheduling and Plannin Order
(Fax)

12/02/2016

Notice of Hearing
Amended Notice of Hearing on Motion/or Summary Judgment (Fax)

12/05/2016

Hearing Vacated
Hearing result for Motion Hearing scheduled on 12/22/2016 09:00 AM: Hearing Vacated
Pltfs Motnfor Sum. Judg.

12/05/2016

Hearing Scheduled
Hearing Scheduled (Motion Hearing 01/19/2017 09:00 AM) Pltf's Motnfor Sum. Judg.

12/12/2016

Affidavit
Declaration ofMike Wagner

12/22/2016

CANCELED Motion Hearing (9:00 AM) (Judicial Officer: Southworth, George A.)
Vacated
Pltfs Motnfor Sum. Judg. Hearing result/or Motion Hearing scheduled on 12/22/2016 09:00
AM: Hearing Vacated

12/30/2016

Hearing Scheduled
Hearing Scheduled (Motion Hearing 01/18/20/7 01:30 PM) Pltf's Motnfor Sum. Judg.

01/03/2017

Order
Order vacating and resetting case for hearing

01/05/2017

Memorandum
Memorandum in Opposition to Plaintiffs' motion/or summary judgment

01/05/2017

Affidavit
Affidavit of Victor Villegas in support of memorandum in opposition to plaintiffs' motion/or
summary judgment

01/13/2017

Memorandum
Reply Memorandum in support of motion for summary Judgment fax

01/13/2017

Affidavit
supplemental declaration ofMartin c Galvin in reply to opposition of motion for summary
Judgment /ax
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
01/13/2017

Affidavit
Supplemental declaration of Scott A Magnuson in reply to opposition to motion for summary
Judgment Jax

01/18/2017

Hearing Held
Hearing result for Motion Hearing scheduled on 01/18/2017 01:30 PM: Hearing Held Pltfs
Motnfor Sum. Judg.

01/18/2017

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Motion Hearing scheduled on 01/18/2017 01:30 PM: District Court
Hearing Held
Court Reporter: Patricia Terry
Number of Transcript Pages for this hearing estimated: less than JOO pages

01/18/2017

Hearing Held
Hearing result for Motion Hearing scheduled on 01/18/2017 01:30 PM: Motion Held Pltf's
Motnfor Sum. Judg.

01/18/2017

Hearing Scheduled
Hearing Scheduled (Conference - Status 02/23/2017 10:30 AM) mtnfor summary judgment
plaintiffs

01/18/2017

Motion Hearing (I :30 PM) (Judicial Officer: Southworth, George A)
Pltf's Motn for Sum. Judg. Hearing result for Motion Hearing scheduled on OII 18/2017 01: 30
PM: Hearing Held

02/03/2017

Memorandum
Supplemental Memorandum in opposition to plaintiffs motion for summary judgment (fax)

02/08/2017

Brief Filed
Plaintiff's Supplemental Brief in Support of Motion for Summary Judgment

02/08/2017

Affidavit
Affidavit of Cathy Skidmore

02/08/2017

Affidavit
Third Supplemental Declaration of Martin C Galvin

02/10/2017

Memorandum
Plaintiff's Opposition To Defendant's Supplemental Memorandum-Fax

02/10/2017

Miscellaneous
Supplemental Reply Brief in Opposition To Plaintiffs' Motion For Summary Judgment-Fax

02/23/2017

Hearing Held
Hearing result for Conference - Status scheduled on 02/23/2017 10:30 AM: Hearing Held mtn
for summary judgment plaintiffs - UNDER AD VJSEMENT

02/23/2017

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Conference - Status scheduled on 02/23/2017 10:30 AM: District Court
Hearing Held
Court Reporter: Patricia Terry
Number of Transcript Pages for this hearing estimated: less than I 00 pages

02/23/2017

Status Conference (10:30 AM) (Judicial Officer: Southworth, George A.)
mtnfor summary judgment plaintiffs Hearing result/or Conference - Status scheduled on
02/23/2017 10:30AM: Hearing Held

03/06/2017

Decision or Opinion
Order Craning Plaintiff's Motion for Summary Judgment

03/06/2017

Judgment
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
Judgment
03/06/2017

Hearing Vacated
Hearing result for Court Trial scheduled on 05/31/2017 09:00AM: Hearing Vacated 2 days

03/06/2017

Hearing Vacated
Hearing result for Pre Trial scheduled on 04/27/2017 09:00 AM· Hearing Vacated

03/06/2017

Civil Disposition Entered
Civil Disposition entered for: City ofMiddleton, Defendant; Galvin, Martin C, Plaintiff;
Galvin, Patricia L, Plaintiff. Filing date: 3/6/2017

03/06/2017

Status Changed
Case Status Changed: Closed

03/20/2017

Motion
Defendants Motion for reconsideration

03/20/2017

Memorandum
Defendants Memorandum in support of motion for reconsideration regarding(]) attorney fees
(2) summary judgment

03/20/2017

Notice
Notice of hearing on defendants motion for reconsideration

03/20/2017

Hearing Scheduled
Hearing Scheduled (Motion Hearing 04/27/2017 09:00 AM) motnfor reconsideration

03/20/2017

Status Changed
Case Status Changed: Closed pending clerk action

03/20/2017

Affidavit
Affidavit ofScott Al Magnuson and memorandum ofcosts in accordance with idaho rules (she
sent some through mail also)

03/20/2017

Motion
Motion to alter or amend judgment (wlorder)

03/21/2017

Notice of Hearing
Notice Of Hearing On Plaintiff's Motion To Alter Or Amended Judgment-Fax

03/21/2017

Affidavit
Affidavit of Scott A. Magnuson and Memorandum of Costs in Accordance with Idaho Rules of
Civil Procedure 54(d) & (e)

03/23/2017

Miscellaneous
Made Vol# 3 Starts with March 20, 2017 filings

03/29/2017

Motion
Defendant's Motion to Disallow Costs and Attorney Fees (Fax)

03/29/2017

Memorandum
Defendant's Memorandum in Support of Defendant's Motion to Disallow Costs and Attorney
Fees (Fax)

03/29/2017

Judgment
Amended Judgment

03/30/2017

Notice of Hearing
Notice Of Hearing on Defendant's Motion to Disallow Costs and Attorney Fees (Fax)

6

PAGE 50F IO

Printed on 01/10/2018 at 11:41 AM

CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
04/13/2017

Miscellaneous
Defendant's opposition to plaintiff's motion to alter or amendjudgment (fax)

04/20/2017

Memorandum
Plaintiffs' memorandum in opposition to defendant's motion to disallow costs and attorney fees
(fax)

04/20/2017

Memorandum
Plaintiffs' memorandum in opposition to defendant's motion for reconsiderationRE: (1)
attorney fees (2) summary judgment (fax)

04/20/2017

Affidavit
Declaration of Scott A. Maguson in support ofplaintiffs' opposition to defendant's motion for
reconsideration and opposition to motion to disallow costs and attorney fees (fax)

04/25/2017

Answer
Plaintiff's Reply in Support of Motion to Alter or Amend Judgment (fax)

04/25/2017

Memorandum
Defendant's Reply Memorandum in Support ofDefendant's Motion for Reconsideration and
Motion to Disallow Costs and Attorney Fees (fax)

04/27/2017

Hearing Held
Hearing result for Motion Hearing scheduled on 04/2712017 09:00 AM: Hearing Held motn
for reconsideration
Petn.Motn To Alter or Amend Judgment/Defendant's Motion to Disallow Costs and Attorney
Fees

04/27/2017

DC Hearing Held: Court Reporter:# of Pages:
Hearing result for Motion Hearing scheduled on 04/2712017 09:00 AM: District Court
Hearing Held
Court Reporter: Patricia Terry
Number of Transcript Pages for this hearing estimated: less than 100 pages

04/27/2017

Hearing Held
Hearing result for Motion Hearing scheduled on 04/27/2017 09:00 AM: Motion Held motn for
reconsideration
Petn.Motn To Alter or Amend Judgment/Defendant's Motion to Disallow Costs and Attorney
Fees

04/27/2017

Motion Denied
Hearing result for Motion Hearing scheduled on 04/27/2017 09:00 AM: Motion Denied motn
for reconsideration
Petn.Motn To Alter or Amend Judgment/Defendant's Motion to Disallow Costs and Attorney
Fees

04/27/2017

Hearing Scheduled
Hearing Scheduled (Motion Hearing 06/22/201701: 30 PM) Block 3 hours, Defs mtn

04/27/2017

Affidavit
Declaration ofScott A. Magnuson in support ofplaintiff's opposition to defendant's motion for
reconsideration and opposition to motion to disallow costs and attorneys fee's

04/27/2017

Memorandum
Plaintioff's Memorandum in opposition to defendants motion to disallow costs and attorneys
fees

04/27/2017

Memorandum
Plaintiff's Memorandum in opposition to defendants motion for reconsideration regarding (1)
attorney fees (2) summary judgment

04/27/2017

CANCELED Pre Trial (9:00 AM) (Judicial Officer: Southworth, George A.)
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
Vacated
Hearing result for Pre Trial scheduled on 04/27/2017 09:00 AM: Hearing Vacated
04/27/2017

Motion Hearing (9:00 AM) (Judicial Officer: Southworth, George A.)
motn for reconsideration
Petn.Motn To Alter or Amend Judgment/Defendant's Motion to Disallow Costs and Attorney
Fees Hearing result for Motion Hearing scheduled on 04/27/2017 09:00 AM: Hearing Held

05/03/2017

Order

on Defendant's Motion to Reconsider
05/11/2017

Affidavit

Second Affidavit ofScott A. Magnuson and Supplemental Memorandum ofCosts in
Accordance with Idaho Rules ofCivil Procedure 54 (d) & (e)(fax)
05/31/2017

Court Trial (9:00 AM) (Judicial Officer: Southworth, George A.)
2 days Hearing result for Court Trial scheduled on 05/31/2017 09:00 AM: Hearing Vacated

06/08/2017

Hearing Scheduled

Hearing Scheduled (Review Hearing 06/08/2017 l 0:00 AM) attys by phone
06/08/2017

Hearing Held

Hearing result for Review Hearing scheduled on 06/08/2017 l 0:00 AM: Hearing Held attys by
phone
06/08/2017

DC Hearing Held: Court Reporter: # of Pages:

Hearing result for Review Hearing scheduled on 06/08/2017 l 0:00 AM· District Court
Hearing Held
Court Reporter: NONE
Number of Transcript Pages for this hearing estimated: attys by phone
06/08/2017

Hearing Vacated

Hearing result for Motion Hearing scheduled on 06/22/2017 0 l: 30 PM: Hearing Vacated
Block 3 hours, Defs mtn
06/08/2017

Notice

Defendant's Notice of Intent to Dispute Legal Decription (fax)
06/08/2017

Review Hearing (10:00 AM) (Judicial Officer: Southworth, George A.)
attys by phone Hearing result for Review Hearing scheduled on 06/08/2017 10:00 AM·
Hearing Held

06/22/2017

CANCELED Motion Hearing (1:30 PM) (Judicial Officer: Southworth, George A.)
Vacated
Block 3 hours, Defs mtn Hearing result for Motion Hearing scheduled on 06/22/2017 0 l: 30
PM: Hearing Vacated

08/03/2017

Motion

Motion to Enter Order Regarding legal Descripton ofEasement and Enter Second Amended
Judgment
08/03/2017

Miscellaneous

Declaration ofScott A Magnuson in Support ofMotion to Enter Order Regarding legal
Description ofEasement and Enter Second Amended Judgment
08/03/2017

Notice of Hearing
Notice Of Hearing on Motion to Enter Order Regarding legal Description ofEasement and

Enter Second Amended Judgment
08/03/2017

Hearing Scheduled

Hearing Scheduled (Motion Hearing 08/24/2017 09:00 AM) Plaintiff's Motn to Enter Order
Regarding legal Description ofEasement & Enter a Second Amended Judgment

8
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
08/17/2017

Objection
Defendant's Objection to plaintiffs motion to enter order regarding legal description of
easement and enter second amended judgment (fax)

08/22/2017

Answer
Plaintiffs Reply To Defendant's Opposition Tp Plaintiffs Motion To Enter Order Regarding
Legal Description Of Easement And Enter Second Amended Judgment-Fax

08/24/2017

Hearing Held
Hearing result for Motion Hearing scheduled on 08/24/2017 09:00 AM: Hearing Held

08/24/2017

DC Hearing Held: Court Reporter:# of Pages:
Hearing result for Motion Hearing scheduled on 08/24/2017 09:00 AM: District Court
Hearing Held
Court Reporter: Patricia Terry
Number of Transcript Pages for this hearing estimated: less than 100

08/24/2017

Motion Hearing (9:00 AM) (Judicial Officer: Southworth, George A.)
Hearing result for Motion Hearing scheduled on 08124/2017 09:00 AM: Hearing Held

09/08/2017

Miscellaneous
Miscellaneous Payment: CD Copies Paid by: Borton-Lakey law Receipt number: 0049900
Dated: 9/8/2017 Amount: $10.00 (Check)

09/08/2017

Memorandum of Costs & Attorney Fees
Defendants Memorandum Regarding Costs and Attorney Fees (fax)

09/20/2017

Objection
Plaintiffs Opposition to Defendant's Memorandum Regarding Costs and Attorney Fees

09/22/2017

Affidavit
Third Affidavit of Scott A. Magnuson and Second Supplemental Memorandum of Costs in
Accordance with Idaho Rules ofCivil Procudure 54(d) & (e) (fax)

10/03/2017

Memorandum
Memorandum Decision and Order Regarding Costs and Attorney's Fees

10/03/2017

Judgment
Second Amended Judgment

10/03/2017

Petition Granted
Comment (Summary Judgment )
Party (Galvin, Martin C)
Party (Galvin, Patricia L)
Party (City of Middleton)

10/06/2017

10/25/2017

11/01/2017

.Motion
defendant's motion to disallow the third affidavit of Scott Magnsuon and seccond supplemental
memorandum of costs

I

Bond Posted for Transcript
Transcripts for Appeal

II Motion
Plaintiffs' Motion to Strike Defendant's Motion to Disallow the Third Affidavit of Scott A.
Magnuson and Second Supplemental Memorandum of Costs

\\/0\/20\7

II Memorandum In Support of Motion
to strike Defendant's Motion to Disallow the Third Affidavit ofScott A. Magnuson and Second

9
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
Supplemental Memorandum of Costs
11/01/2017

'II Notice of Hearing
Notice of Hearing on Plaintiffs' Motion to Strike Defendant's Motion to Disallow the Third
Affidavit of Scott A. Magnuson and Second Supplemental Memorandum of Costs; and Notice
of Hearing on Defendant's Motion to Disallow

11/14/2017
11/14/2017
11/21/2017

'II Notice of Appeal
Appeal Filed in Supreme Court

'II Order
for Attorney Fees and Costs

11/21/2017

'II Judgment
on Award ofAttorney Fees

11/21/2017

11/22/2017

Final Judgment (Judicial Officer: Southworth, George A.)
Comment (Attorney Fees)
Monetary/Property Award
In Favor Of: Galvin, Martin C; Galvin, Patricia L
Against: City of Middleton
Entered Date: 11/21/2017
Current Judgment Status:
Status: Active
Status Date: 11/21/2017
Monetary A ward:
Amount: $50,124.72

'II Notice
Vacating Hearing 12-21-17

11/28/2017

'II Motion
and Request to Add Additional Documents to the Clerk's Record on Appeal

12/08/2017

'II Supreme Court Document Filed-Misc
(Order Conditionally Dismissing Appeal)

12/11/2017

'II Supreme Court Document Filed-Misc
(Order Withdrawing Conditional Dismissal and Reinstating Appeal)

12/11/2017

'II Supreme Court Document Filed-Misc
(Corrected Order Withdrawing Conditional Dismissal and Reinstating Appeal)

12/12/2017

Bond Exonerated
(Court Reporter for Transcript)

12/21/2017

CANCELED Motion to Strike (1:30 PM) (Judicial Officer: Southworth, George A.)
Vacated
Mtn. to Strike De s Mtn. to Disallow
F'IN.-\NCIAL INFORMATION

DATE

Defendant City of Middleton
Total Charges
Total Payments and Credits

265.00
265.00

Balance Due as of 1/10/2018

0.00

10
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2016-6062
Other Party Unknown Payor
Total Charges
Total Payments and Credits
Balance Due as of 1/10/2018

10.00
10.00
0.00

Plaintiff Galvin, Martin C
Total Charges
Total Payments and Credits
Balance Due as of 1/10/2018

221.00
221.00
0.00

Defendant City of Middleton
Civil Cash Bond Account Type Balance as of 1/10/2018

107.25
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

F I
LLP

,.f1;el

~1.t

JUN 28 2016
CANYON COUNTY Cl.ERK
A YOUNG, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIA )
LoL. GALVIN (husband and wife),
) cAsENo.
)
Plaintiffs,
) COMPLAINT FOR DECLARATORY
) RELIEF AND TO QUIET TITLE
vs.
)
) Category: A
CITY OF MIDDLETON,
) Fee: $221.00
)
Defendant.
)
)

C>JJ...o t

loo\o '2...

______________

Plaintiffs, MARTIN C. and PATRICIA L. GALVIN (husband and wife), by and through
their attorneys of records, Barker Rosholt & Simpson LLP and for Complaint against Defendant,
hereby asserts and alleges as follows:

I. PARTIES
1.

At all times relevant to this action Plaintiffs, Martin C. Galvin ("Mr. Galvin") and

Patricia L. Galvin ("Mrs. Galvin")(collectively "Galvins"), have been residents of Canyon
County, Idaho, and are owners of certain real property located at OFoothill Rd, in Middleton
Idaho, that abuts the certain property or farm road also known as Willis Road, that is the subject
of this dispute.
2.

Defendant, City of Middleton ("City"), owns certain real property, commonly known as

COMPLAINT FOR DECLARATORY RELIEF AND TO QUIET TITLE

12

OR,GINAL

I,

Willis Road that is adjacent to a portion of Galvins' property, and may assert a claim of
ownership, use or possession of real property situated within this state and county, which is the
subject of this dispute.
II. JURISDICTION & VENUE

3.

This Court has jurisdiction over this civil action pursuant to Idaho Code §§ 5-514, 5-216,

and 10-1201.
4.

Venue is appropriate in this County, as this is where the property is located and where the

causes of action arose under Idaho Code § § 5-401.

III. GENERAL ALLEGATIONS
5.

The real property that is the subject of this lawsuit is situated in the State ofldaho,

County of Canyon and is part of what is commonly known as Willis Road ("Farm Road").
6.

Attached hereto as Exhibit 1 is a true and correct copy of a map depicting the Galvins'

property and the neighboring properties that are owned by either Phillip Allaire ("Mr. Allaire")
and Michelle Allaire ("Mrs. Allaire"), Luna Property Trust LLC, or Mr. and Mrs. Masterson
("Allaire Property"). The section of the road between the Galvin property and the Allaire
Property, as outlined in Exhibit 1, is owned by the City of Middleton, and is known as Willis
Road ("Farm Road")-and the rights of the parties and use of the road is what is in dispute in
this case.
7.

Since 1949 the Galvins, their family, and their agents have continuously used the Farm

Road, under a claim of right, as their irrigation ditch easement right-of-way in order to check
water during irrigation season (roughly April to October), to repair and maintain the ditch, and as
an access right-of-way to haul equipment and crops to and from the farm land throughout the
year.

COMPLAINT FOR DECLARATORY RELIEF AND TO QUIET TITLE
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2

8.

Galvins did this openly and never received any permission for this continued use.

9.

In or around March 1968, just prior to the irrigation season, Mr. Galvin hauled sand from

Willow Creek and used it to fill in or build a better Farm Road for his use.
10.

Usually every late winter or early spring, if needed, Mr. Galvin would use a box scraper

or back blade to scrape and smooth the road for maintenance. If the rain or snow would create
potholes, Mr. Galvin would haul sand from Willow Creek to repair or maintain the road as
needed. He never asked for permission to perform this maintenance.
11.

Mr. Galvin has always been responsible and the only one that maintained the Farm Road.

12.

In or about December 2011 or early 2012, Phil and Michelle Allaire (Mr. and Mrs.

Allaire) bought the property abutting part of the Farm Road.
13.

Allaire was aware of the farm road, and during the first conversations with Mr. Galvin

acknowledged and indicated he would recognize Galvins' use and claimed rights. He further
posted a sign that read, "Posted Private Drive No Trespassing," and then underneath it read,
"Except Land Owner Farm and Irrigation".
14.

Sometime around the early spring of2014 Mr. Allaire started to take steps to put up a

fence and change things.
15.

The Farm Road, Willis Road, is located on a section line. For future planning and growth

it has always been identified as a roadway that would eventually be expanded to the east as a
public road.
16.

In or about 2015, the City purchased that section of Willis Road, the Farm Road.

17.

The City further entered into an exclusive License Agreement for use of the Farm Road,

purporting to exclude the Galvins from the Farm Road.

COMPLAINT FOR DECLARATORY RELIEF AND TO QUIET TITLE
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I

18.

Leading up to, and during the City's acquisition, the City was aware of the legal rights

and claims made by Galvins over the Farm Road.
19.

In or about October 3, 2015, Mr. Galvin was using the Farm Road with his daughters to

access the ditch for general maintenance as he has always done in the past. During this time, the
Galvins were verbally berated by Mr. Allaire.
20.

Mr. Allaire filed a complaint for criminal trespass, and Mr. Galvin and his daughters had

to retain counsel in order to defend against these criminal charges.
21.

The Galvins filed a motion to dismiss based upon their historic use and claim to rights in

the Farm Road, and based upon the evidence presented therein, the prosecutor moved to dismiss
the case, and the Court dismissed the trespass charges. This dismissal was communicated by the
prosecutor to the City's representatives.
22.

There continues to be a fence, gates and various obstacles that obstruct and impede

Galvins' use of the Farm Road. Galvins' have attempted to reach an amicable resolution with
Defendant that would recognize their rights, and allow them access, but such efforts have been
rebuffed.
FIRST CLAIM FOR RELIEF
(Declaratory Relief)

23.

Galvins reallege and incorporate by reference Paragraphs 1 through 22 of this Complaint

as though it were fully set forth herein.
24.

Idaho Code§ 10-1201 grants this Court jurisdiction to issue a declaratory judgment with

the force and effect of a final judgment or decree when the parties' rights, status, and legal
relationships need to be established.
25.

Based upon the aforementioned facts and allegations, there is a live and actual

controversy between the parties over the use of the Farm Road and description of any and all

COMPLAINT FOR DECLARATORY RELIEF AND TO QUIET TITLE
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rights therein, including primary or secondary easement rights.
26.

Galvins seek an order declaring the rights, duties and obligations concerning the named

parties and all those claiming any interest in the Farm Road. In particular, the court should
recognize Galvins continuing right to use this road as a right-of-way for farming and irrigation
and drainage activities.
27.

As a result of Defendant's conduct, Galvins had to retain the services of an attorney to

prosecute their claims and should be awarded reasonable attorney's fees and costs. The sum of
$5,000 is a reasonable amount of attorney's fees and costs if the matter is uncontested, or such
additional fees and costs as determined by the court if the matter is contested.
SECOND CLAIM FOR RELIEF
(Quiet Title Prescriptive Easement)

28.

Galvins reallege and incorporate by reference Paragraphs 1 through 27 of this Complaint

as though it were fully set forth herein.
29.

Galvins have used the Farm Road since 1949 in an open, notorious, continuous and

uninterrupted manner, under a claim of right, for farming practices including, but not limited to,
ingress, egress, repair and maintenance of the irrigation and drainage ditch, hauling equipment
and crops, overseeing, checking and irrigating crops.
30.

All previous owners, including Defendant had actual and/or constructive notice and was

aware of Galvins' claim of rights.
31.

Defendant has built a fence or allowed a fence to be built, and/or has otherwise denied

access or failed to recognize Galvins' rights.
32.

Galvins are entitled to a judgment fixing the scope of any and all easements, rights and

secondary easements and rights to use the Farm Road.
33.

As a result of Defendant's conduct, Galvins have had to retain the services of an attorney

COMPLAINT FOR DECLARATORY RELIEF AND TO QUIET TITLE
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to prosecute their claims and should be awarded reasonable attorney's fees and costs. The sum of
$5,000 is a reasonable amount of attorney's fees and costs if the matter is uncontested, or such
additional fees and costs as determined by the court if the matter is contested.
THIRD CLAIM FOR RELIEF
(Permanent Injunction)

34.

Galvins reallege and incorporate by reference Paragraphs 1 through 33 of this Complaint

as though it were fully set forth herein.
35.

Defendant has allowed or acquiesced in interference directly or through third parties,

with Galvins' prescriptive rights and access over the Farm Road through the erection and
maintenance of a fence, gates, and other obstructions that continue to this day.
36.

Defendant has also entered into a license agreement allowing for the exclusive use of the

Farm Road purported to exclude Galvins, in derogation of Galvins' right to use the Farm Road.
37.

Defendant's continuing actions have and will cause irreparable harm to Galvins and there

is no adequate legal remedy available to Galvins.
38.

Defendant should be permanently enjoined from obstructing or interfering with Galvins'

use of their prescriptive rights, and ordered to remove any fence, gates, or other barriers
currently erected.
39.

As a result of Defendant's conduct, Galvins have had to retain the services of an attorney

to prosecute their claims and should be awarded reasonable attorney's fees and costs. The sum of
$5,000 is a reasonable amount of attorney's fees and costs if the matter is uncontested, or such
additional fees and costs as determined by the court if the matter is contested.
ATTORNEY'S FEES

40.

The allegations in previous paragraphs 1- 39 of the complaint are incorporated by

reference herein.
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41.

As a direct and proximate result of the Defendant's unreasonable conduct, Galvins have

been required to obtain counsel to prosecute this complaint, and are entitled to recover costs and
attorney's fees pursuant to Idaho Law including Idaho Code Sections 12-117, 12-120, 12-121,
and IRCP 54(e), or other applicable Idaho law.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs prays for a judgment of this Court as follows:
1.

Judgment defining Galvins' rights and secondary rights over and in the Farm

Road, including the scope and a reasonable width of any and all interests or prescriptive
easements, including, but not limited to the right to ingress and egress over the road for normal
farming practices including but not limited to cleaning of the ditch, repair and maintenance,
hauling of equipment and crops.
2.

Judgment quieting title for a prescriptive easement over the Farm Road right for

the purposes of ingress and egress over the road for normal farming practices including but not
limited to cleaning of the ditch, repair and maintenance, hauling of equipment and crops.
3.

Judgment ordering the removal of any gates, fences or other obstacles impeding

Galvins' use of the Farm Road.
4.

For attorney's fees and costs incurred in this action.

5.

For any such other and further relief as the court deems just or proper.

DATED this

..2..i day of June, 2016.
SIMPSONLLP

nuson
or Martin C. Galvin and Patricia L.
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_Jtol A.&
Joseph W. Borton [ISB No. 5552]
Victor Villegas [ISB No. 5860]
BORTON LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: joe@borton-lakey.com

E D
P.M.

JUL 27 2016
CANYON COUNTY CLERK
p SALAS, DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

Case No.: CV- 2016-6062

Plaintiffs,

ANSWER

v.

CITY OF MIDDLETON,
Defendant.
COMES NOW, Defendant the City of Middleton (the "Defendant"), by and through their
attorney of record, Victor Villegas of th~ firm BORTON LAKEY LAW OFFICES, hereby Answers
the Complaint, filed on June 28, 2016 (hereinafter "Complaint") as follows:

I. PARTIES
1.

Answering Paragraph 1 of the Complaint, Defendant is without sufficient

knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, deny the same.
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Answering Paragraph 2 of the Complaint, Defendant is without sufficient

knowledge or i.nfonnation to fonn a belief as to the truth of the allegations contained therein and,
therefore, deny the same.

II. JURISDICTION AND VENUE
3.

Answering Paragraph 3 of the Complaint, Defendant denies the same.

4.

Answering Paragraph 3 of the Complaint, Defendant denies the same.

III.
5.

GENERAL ALLEGATIONS

Answering Paragraph 5 of the Complaint, Defendant admits only that the real

property that is the subject to this lawsuit is situated in Canyon County, and Defendant denies the
remaining allegations.
6.

Answering Paragraph 6 of the Complaint, the document speaks for itself.
I
I

Defendant is without sufficient knowledge or information to fonn a belief as to the truth of the
allegations contained therein and, therefore, denies the same.
7.

Answering Paragraph 7 of the Complaint, Defendant is without sufficient

knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
8.

Answering Patagraph 8 of the Complaint, Defendant is without sufficient

knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
9.

Answering Paragraph 9 of the Complaint, Defendant is without sufficient

knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
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Answering Paragraph 10 of the Complaint, Defendant is without sufficient

knowledge or infonnation to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
11.

Answering Paragraph 11 of the Complaint, Defendant is without sufficient

knowledge or infonnation to fonn a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
12.

Answering Paragraph 12 of the Complaint, Defendant is without sufficient

knowledge or infonnation to fonn a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
13.

Answering Paragraph 13 of the Complaint, Defendant is without sufficient

knowledge or infonnation to fonn a belief as to the truth of the allegations contained therein and,
I
I

therefore, denies the same.
14.

Answering Paragraph 14 of the Complaint, Defendant is without sufficient

knowledge or information to fonn a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
15.

Answering Paragraph 15 of the Complaint, Defendant is without sufficient

knowledge or infohnation to form a belief as to the truth of the allegations cont!ined therein and,
therefore, denies the same.
16.

Answering Paragraph 16 of the Complaint, Defendant denies the same.

17.

Answering Paragraph 17 of the Complaint, Defendant denies the same.

18.

Answering Paragraph of the Complaint, Defendant is without sufficient

knowledge or information to fonn a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
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Answering Paragraph 2 of the Complaint, Defendant is without sufficient

knowledge or information to fonn a belief as to the truth of the allegations contained therein and,
therefore, deny the same.
20.

Answering Paragraph 20 of the Complaint, Defendant is without sufficient

knowledge or information to fonn a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
21.

Answering Paragraph 21 of the Complaint, Defendant is without sufficient

know ledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
22.

Answering Paragraph 22 of the Complaint, Defendant denies the same.
FIRST CLAIM FOR RELIEF

23.

Answering Paragraph 23 of the Complaint, Defendant incorporates by reference

all other paragraphs of this Answer as if fully set forth herein. Moreover, Paragraph 23 of the
Complaint does not require an answer, but to the extent it does, Defendant denies the same.
24.

Answering Paragraph 24 of the Complaint does not require an answer, but to the

extent it does, Defendant denies the same.
25.

Answering Paragraph 25 of the Complaint, Defendant is without sufficient

knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
26.

Answering Paragraph 26 of the Complaint does not require an answer, but to the

extent it does, Defendant denies the same.
27.

Answering Paragraph 27 of the Complaint, Defendant is without sufficient

know ledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
PAGE4
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SECOND CLAIM FOR RELIEF
28.

Answering Paragraph 28 of the Complaint, Defendant incorporates by reference

all other paragraphs of this Answer as if fully set forth herein. Moreover, Paragraph 28 of the
Complaint does not require an answer, but to the extent it does, Defendant denies the same.
29.

Answering Paragraph 27 of the Complaint, Defendant is without sufficient

knowledge or infonnation to fonn a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
30.

Answering Paragraph 30 of the Complaint, Defendant is without sufficient

knowledge or infonnation to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
31.

Answering Paragraph 31 of the Complaint, Defendant denies the same.
!

32.

Answering Paragraph 31 of the Complaint, Defendant denies the same.

33.

Answering Paragraph 33 the Complaint, Defendant is without sufficient

knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

THIRD CLAIM FOR RELIEF
34.

Answering ~aragraph 34 of the Complaint, Defendant incorporates by ~eference

all other paragraphs of this Answer as if fully set forth herein. Moreover, Paragraph 34 of the
Complaint does not require an answer, but to the extent it does, Defendant denies the same.

35.

Answering Paragraph 35 of the Complaint, Defendant denies the same.

36.

Answering Paragraph 36 of the Complaint, Defendant denies the same.

37.

Answering Paragraph 37 of the Complaint, Defendant denies the same.

38.

Answering Paragraph 38 of the Complaint, Defendant denies the same.
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Answering Paragraph 39 the Complaint, Defendant is without sufficient

knowledge or infonnation to fonn a belief as to the tmth of the allegations contained therein and,
therefore, denies the same.

ATTORNEY'S FEES
40.

Answering Paragraph 40 of the Complaint, Defendant incorporates by reference

all other paragraphs of this Answer as if fully set forth herein. Moreover, Paragraph 40 of the
Complaint does not require an answer, but to the extent it does, Defendant denies the same.
41 .

Answering Paragraph 40 of the Complaint, Defendant denies the same.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
Plaintiffs Complaint/ails to state any claim upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE
Claims asserted are a result ofPlaintiff's own conduct, or by the conduct of a third party.

THIRD AFFIRMATIVE DEFENSE
Plaintiff has failed to join an indispensable party.

I

FOURTH AFFIRMATIVE DEFENSE

Any relief sought should be barred under the Doctrine of Estoppel.

FIFTH AFFIRMATIVE DEFENSE
The Complaint fails to establish the need for a specified relief and therefore no present
need for adjudication exists pursuant to the Idaho Declaratory Judgment Act, Idaho Code § I 01201, et seq.
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SIXTH AFFIRMATIVE DEFENSE
The action should be subject to the equitable Doctrine ofLaches.
SEVENTH AFFIRMATIVE DEFENSE
The action should be barred by the application of the Doctrine of Release.
EIGHTH AFFIRMATIVE DEFENSE
The action should be barred by the application of the Doctrine of Waiver.
NINTH AFFIRMATIVE DEFENSE
The action should be barred by the application of the Doctrine of Unclean Hands.
TENTH AFFIRMATIVE DEFENSE

The action should be barred by the application of the Doctrine ofFailure to Mitigate
Damages.

I
ELEVENTH AFFIRMATIVE DEFENSE

The action should fail based upon the fa ilure of conditions precedent.
TWELFTH AFFIRMATIVE DEFENSE
The action should fail for lack of reliance by Plaintiff.
THIRTEENTH AFFIRMATIVE DEFENSE
The action should fail based upon that obligations of De/4ndants. if any, ~re released by

Plaintiff.
FOURTEENTH AFFIRMATIVE DEFENSE

The action should be barred by the application of the Doctrine ofAcquiescence.
FIFTEENTH AFFIRMATIVE DEFENSE
The action should be barred by the application of the Doctrine of Unconscionability.
SIXTEENTH AFFIRMATIVE DEFENSE

The Complaint fails to identify a controversy that is ripe pursuant to Idaho law
ANSWER
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b:PDITJONAL AFFIRM.A]JY.E..P.Ef:EN.S.ff.i,

Thern 1-pay be ilfnrinative defense~ avaiia~1e

to

Defen_dant jn

.(~SJJOl).Se _to.

Plk\intitf-s

Com.plaint, which defonses are not-fully known to Defondant bµ:t .\vbi~h n~y ~0111~ a-pp~ent t?)

De!~ncfa.n.t during dise<wery of tlie <lefonse of Plaintiff's ComplafoL Ddendarit reserves an

available during the course of t11ese proceedit).gs .

.PR.A YER J;'()R fUjLIEF
J.

Th.at the Cr.11n~1Jairtt be DISMSISSED with. prejudice and that the Plaintiffs take

D(Jthing th.~reby;

That De:reridant be -re.inibjrsed it.s costs ancr attorneys' fees ine-ut1aj, in defendjng

3.

fttl' all othet relief deemed appropriate by th~ rourt:

DATED this ..J] day of July, ·20l6.

BORTON I.AKEY LAW OFF'ICES
By
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CERTiflCAJ'E OF SE.RVl:CE
2016; T served a true and correct
uals by the method
c()py of the forego:frig by delivering the &ai11e ti) e-ad1 of the. fui]mv.irig individ
fodicated below, a,ddresst.'d .as iQl}ow.s:

i HEREBY CERl lfY that ori the _ll day of Jul)\

Alben P. ..Barket
Stott A. Magiioson

B/~R,Kfm Rosil()LT& SfMPS(,N, tJ.J>
1010 \V: Jefferson St,Ste , 102.
P.O. Bt)X 2139
Bois~ ID 83701~2139

······-···--- U.S. Mail
.......K _ Ftu.\~imHe
_ _ Chieinlght Mail

___

, Hai1d Pelivery

F.acshtHle: (208) 344-.6034
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON COUNTY CLERK

T. PETERSON, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GAL VIN and PATRICIA L. )
)
GAL VIN,
)
)
Plaintiffs,
)

vs.

)
)

CITY OF MIDDLETON,

)
)
)

Defendant.

CASE NO. CV-2016-6062-C
MOTION FOR SUMMARY
JUDGMENT

- - - - - - - - -- - - - -- )
COME NOW, Plaintiffs Martin C. and Patricia L. Galvin ("Plaintiffs"), by and through their
counsel of record, Barker Rosholt & Simpson LLP, hereby move this Court for an Order granting the
Plaintiffs' Motion for Summary Judgment, filed pursuant to the Idaho Rule of Civil Procedure 56(a)
and 56(c).
Plaintiffs are entitled to summary judgment on all claims as there is no issue of material fact.
Defendant's actions have and will cause irreparable harm to Galvins and there is no adequate legal
remedy available to the Galvins.

1
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ORIGINAL

This Motion is supported by this motion, the Memorandum in Support of Motion for
Summary Judgment, and the Declaration of Scott A. Magnuson in support thereof, and the pleadings
and records on file with the court.
DATED this 18th day ofNovember, 2016.

2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 18th day ofNovember, 2016, I caused to be served a
true and correct copy of the foregoing MOTION FOR SUMMARY JUDGMENT by the
method indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe(a),borton-lakey.com

_x_ U.S. Mail, postage prepaid
_ _ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email

3
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ffl' A.k

E Q..M.

NOV,23 2018

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON COUNTY Cl.!ffl<

t PETERSON, OEPUTY
.

,;;.·

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GALVIN and PATRICIA )
)
L. GAL VIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.

- - -- - - - - -- - - -- -

CASE NO. CV-2016-6062-C
DECLARATION OF SCOTT A.
MAGNUSON IN SUPPPORT OF
MOTION FOR SUMMARY
JUDGMENT

)

I, SCOTT A. MAGNUSON, hereby declare and state as follows:
1.

I am associate attorney at Barker Rosholt & Simpson LLP, attorney of record for

Plaintiffs in the above-captioned matter, and if called as a witness herein, I could and would
testify competently to the following based upon personal knowledge.
2.

Attached hereto as Exhibit 1 is a true and correct certified copy of a record of

survey recorded in Canyon County, Idaho January 27, 2012.
3.

Attached hereto as Exhibit 2 is a true and correct certified copy of an aerial

photograph taken in 1980 and kept on record with the United States Department of Agriculture

DECLARATION OF SCOTT A. MAGNUSON
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ORIG~NAL

Farm Services Agency (USDA FSA). Plaintiff inserted the arrow to assist the court in identifying
the road in question.
4.

Attached hereto as Exhibit 3 is a true and correct certified copy of an aerial

photograph taken in 1990 and kept on record with the USDA FSA. Plaintiff inserted the arrow to
assist the court in identifying the road in question.
5.

Attached hereto as Exhibit 4 is a true and correct certified copy of Gift and

Acceptance Warranty Deed Public Road and Right-of-Way.
6.

Attached hereto as Exhibit 5 is a true and correct certified copy of License

Agreement to Use Public Road Right of Way.
7.

Attached hereto as Exhibit 6 is a true and correct copy of Defendant's Responses

to Plaintiffs' First Discovery Request, specifically Defendant's response to Interrogatory 6.
8.

Attached hereto as Exhibit 7 is a true and correct copy of an email from Bryan

Taylor, Prosecuting Attorney for the Canyon County Prosecutor' s Office to Albert P. Barker
concerning the dismissal of the criminal trespass charges against Martin Galvin and his two
daughters.
9.

I declare under penalty of perjury under the laws of the State of Idaho that the

foregoing is true and correct.
DATED this 18th day of November, 2016.

DECLARATION OF SCOTT A. MAGNUSON

34

2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 18th day of November, 2016, I caused to be served a
true and correct copy of the foregoing DECLARATION OF SCOTT A. MAGNUSON by the
method indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe(a),borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email
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I hereby Certify that the attached copy of a slide is a
true and correct copy of the original as the same
appears In this office.
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Farleigh Byers
Program Technician
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CHRIS YAMAMOTO
CANYON COUNTY RECORDER
Pgs-5 EHOWELL
DEED
MIDDLETON CITY OF

GIFI' AND ACCEPTANCE WARRANTY DEED
Public Road and Right-of-Way
For value received: Luna Property Trust LLC, Philip J. Allaire, Nicholas Masterson, Desiree
Masterson, individually and collectively as Gnntor, conveys, grants, bargains, and dedicates to
the City of Middleton as Grantee whose address is 6·N. Dewey Dr., Middleton, Idaho 83644 and
its successors· and assigns forever, the following described real property situated in Canyon
County, State ofldaho:
See attached ExhibitA
SUBJECT TO taxes and assessments for the year. 2014 and all subsequent years,
together with any and all existing easements, righ~f-way, reservations,
restrictions and encumbrances of record.

~

This conveyance shall include any and all estate, right, title, interest, appurtenances,
tenements, hereditaments, reversions, remainders,' easements, rents, issues, profits, rights-of-way
and water rights in anywise appertaining to the real property herein described.
Grantor covenants to the Grantee that Grantor is the owner in fee simple of said real
property~ that the real property is free from all encumbrances except those herein set forth: and
that Grantor will warrant and defend the same from all lawful claims.

IN WITNESS WHEREOF, the Grantor has executed this mstnmient on this± day of
March, 2014.

.<ti.~--

Nicholas Masterson

~1~

Desiree M~on

GIFT AND ACCEPTANCE WARRANTY DEED
Page I of3
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NO FEE

-

-

1.

STATE OF IDAHO
County of Canyon

)
) ss.
)

On this 7'1+- day of March, 2014, bef~re me penonally appeared Philip J. Allaire, known or
identified to me to be the Trustee of the Luna Family Trust, LLC that executed this instrument. and
acknowledged to me that he executed the same.

d

ARY PUBLIC FOR IDAHO
nimission Expires __...,.-=-·_J.:;;__~.;..\Q_&-_ _ __
·STATE OF IDAHO
County of Canyon

appeared

Philip J. Au.ire, known or identified to
On this,,..._ day ofMan:11, 2014, personally
me to be the individual that ~uted this insttument. and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and
·
year in this certificate first above written.

...

STATE OF IDAHO
County of Canyon
On this ]~day of March, 2014, before me personally· appeared Nicholas Masterson known
or identified to me to be individual that executed this instrument, and acknowledged to me that he
executed the same.
IN WTINESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and
'
above written.
year in this certificate

rust

\Jrr} p JI

I\~

~

~ O R I D A J W _.., 1 O'
o____
My Comm1ss1on Exp1res ____

__;__
,a:
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.
STATE OF IDAHO
County of Canyon

)
) ss.
)

On this~ day of March. 20.14, before me personally appeared Desiree Muteno■ known or
identified to me to be individual that executed this instrument, and acknowledged to me that she executed
the same.
·
· ·
·
·

IN WITNESS WHEREOF, I have hereunto set my hand and aftlxed my official seal the day and
·year in this certificate first above written.·

.. --

9f}(il)J_uw
~ F O R I D A I I O ½:-2.My Commission Expires
I

ACCEPTANCE
The City of Middleton has inspected the above-described real property and its title, and hereby accepts
the granted real property into the City's road and right-of way system.

STATE OF IDAHO

)
) ss.

County of Canyon

)

On this~ day.of March, 2014. before me personally appeared Daria J. Taylor, known or
identified to me to be the Mayor· of the City of Middleton, Idaho, that executed this instrument, and
acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto.set my hand and affixed my official seal the day and
year in this certifi~ first above written.

a,,dq:,
' .,
~-~
Nri<v
PUBLI~iRAHO
My Commission Expjres '. :> ,'

GIFT AND ACCEPTANCE WARRANTY DEED
Page3of3
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Dl'.SCRIPTION FOR
RIGHT OP WAY CONVEYANCE
BETWEEN LUNA ,aoPJCRTY TRUST, LLC

.

THE CITY or MIDDLETON.
The following describes a parcel ofreal J>10Pe1tY situate within the Southwt Quarter of
the Southwest Quarter of the Southwat Quarter (SW1/4SW1/4SWl/4) of Section 32,
Township S North, Range 2 West,_Boise Meridian, Canyon County, Idaho, being more
particularly ctc.cribed as follows:

BEGINNING at the southwest comer of said Section 32; thence, ilong the westerly
boundary line of said SecJion 32, N9ith00°09'14• West, 659.72 fi:etto tbeno.rthwl:st
comer of said SW1/4SW1/4SW1/4;
Thence, along the northerly boundary line of said SW114SW1/4SWJ/4, North 89°51 '42"
East, 50,00 feet;
Thence, parallel with ll&id westerly boundary line, South 00°09' 14" F.ast, 554.22 feet;

Thence, South 28°38'44• &is1, 74.47 feet; .
Thence, parallel with the southerly boundary line of said Section 32, North 89°50'33"
Bast, S74.06 feet;
.
.

Thence, South 00°07'57., East, 40.00 feet to the southerly boundary line of said Section
32, from which the southeast comer of SW1/4SW1/4, bears, North 8~50'33"
F.ast, 659.S9 feet;
Thence, along the southerly boundary line of said 8ectio.n 32, South 89°50'33" West,
659.59 feet to the POINT OJ' BEGINNING, compislni 1.344 acies more or
Jess and-subject to Ill)' Cllffl'enf.l nr

reservations. ·

The basis of bearing for the above described pirce1 is North 00°09' 14" West, betwan
found monuments at the southwest corner of said Section 32 and the South 1/16111 corner
of said Section 32 and Section 31, as shown on Record of Survey, Instrument Number
20022007'7' and Record of Survey, lnstnunent Number 2012003S38,
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State 'Jl 1c a o
ss
...... ~"·•'!...1•••••••...."'_
',,"'
~
County of Canyon
_f._'-J.. ·•~"
•• 0 -..
I hereby certify that the foregoing instr~l~ .
~••~-\ .
a true and correct copy of the originf i!i§
0 \ <C E
same appears in this office.
: ~\0
U :

fi8

er::

DATED /
t~
;.\""'. ••
00/~:
· CHAisvAMA OT , Clerk of the District:, urt•••••• R~-•~-4,. ..

}¾cl 3
By

F&E••:: c·ou~,,. . . l
..

Depu

•............, .

.

08l04/2015 03:24 PM
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NO FEE

LICENSE AGREEME~
TO USE PUBLIC ROAD RJGBT-011'-WAY
THIS LICENSE AGREEMENT (Ap,ement) is made, entered into and effective this~
day of August, 2015, bY and between: Philip J. Allaire and Michele Allaire (also known
as Michelle Allaire), husband and wife (Allaire), and Desiree M. M~n and Nicholas E.
Masterson, husband and wife (Masterson), the Allaires and Mastersons individually and
collectively as Oruitor, and the crrv OF MIDDLETON (City), ·a municipal corporation
organized and existing under the laws·of the State ofldaho (Grantee).

,3

REClTALS
.
WHEREAS, the City owns the_ real property described in Exhibit A and Allaire owns the
real property described in Exln"bit B (Allaire Driveway and Service Road),· and both exhibits are
attached hereto and incorporated herein; .·
.
.
.
WHEREAS, Allaire intends to convey the rad property described in Exhibit B to the
City as public right-of-way for future-W'tllis Road;
WHEREAS, the City prepared a record-of~survey that was filed for record in Canyon
County, Idaho on May 7, 2015 as Instrument No. 2015-016524, and ixepared legal descriptions
of real properties· belonging to Allaire and~ Trust;.
WHEREAS, Allaire loaded the Columbia 591 Red Top Bin, IS feet high by 13 feet
diameter metal silo belonging. to the City at 24009 Cemetery Road, Middleton, Idaho, and
delivered and set it up on the Allaire's real property at 24066 Middleton Road, Middleton, Idaho;

WHEREAS,. the City prepared the m:ord-of-s~ _and gave the silo to. Allaire in
exchange for.Allaire conveying to the ~ity the real property described in Exhibit B; ·
•
WHEREAS, until construction. of Willis Road is con,mm,cwl on the real properties
described in Exhib~ts A and B, the parties desile to enter this License Agreement to ensure: 1)
the City, Allaire and Masterson have exclusive use of the Allaire Driveway and Service Road; 2)
Allaire and Masterson construct and maintain a gate at the west boundary of the Allaire

1

Liconse Agreement for the Use ofRJsbt:-c>f-Way
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Driveway and Service Road; and 3) the City instait amt maintain a barrier at the east boundary of
the Allaire Driveway and Service Road;
·

WHEREAS, the parties desire to deean that construction of Willis Road bas commenced
on the date of the preconstruction m~g of eonti:actors hired to construct Willis Road in the
Allaire Drivewa,: and Service Road; and
WHEREAS, the parties intend for the City to sign this License Agreement
simultaneously with Allaire signing a deed conveying the right-of-way described in Exhibit B to

the City.
NOW THEREFORE, in consideration· of the promises and mutual benefits,
1epiesentations, covenants, and ap:ements hereinafter contained, and for good and valuable
consideration, the sufficiency and receipt of which is hereby admowlcidged, the Parties agree as
follows:
ARTICLE. 1. GRANT OF LICENSE
The City hereby grants to Allaire and Masterson a non-exclusive license for use of the
Allaire Driveway and Service Road. exclusively_ by the City, Allaire and Masterson: 1) f~r
ingress and egress to the Allaire and Masterson real properties abutting the north boundary of the
properties described in Exhibits A and 8, attached hereto and incorporated herein; 2) for Allaue
and Masterson to construct and maintain a gate at the west boundary of the Allaire Driveway and
Service Road in a location approved by the City; 3) for Allaire and Masterson domestic water
wells. irrigation and fencing stn1ctures now in the Allaire Driveway and Service Road; and, if
desired, 4) for Allaire and Masterson to construct and maintain a fence along the south boundary
of the Allaire Driveway and Service Road.
ARTICLE 2. TERMS AND CONDfflONS

Section 2.1 _ The City agrees to install and maintain a barrier at the east boundary of the
Allaire Driveway and Service Road. .

or

Section 2.2 The City shall JJ.Ot approve a license agreement permit others to use the
properties described in Exhibits A and B in a way that interf~ with.this License Agreement.
. Section 2.3 The City, ~ and ~ n ~ - ~ cooperate in enforcing the
·
parties' exclusive use of the Allaire Driveway and Service Rqad. .

All~ and Masterson agree to indemnify and hold harmless the City from
all demands. expe11;SCS, losses, claims, actions or judgments for damages or injury to persons or
property caused or incurred by the actions or omissions of Allaire and Masterson or their agents.

Section 2.4

Section 2.S The City agrees to indemnify and hold harmless Allaire and Masterson
from all demands. expenses, losses,. claims, ~ons oi' judgments· for damages or injmy to

License Agreement for the Use ofR.ight-of•Way
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persons or property caused or incurred by the actions or omissions of the City and its employees
or agents.
Section 2.6 This License Agreement is effective from the date tint written above and
shall continue ~ : 1) Allaire and Masterson nq longer owns property abutting the north
boundary of the ptoperty described in Exhibits A and B, or 2) the City's pre-construction
meeting for Willis ~ad, or 3) the parties agree to terminate tbls License Agreement, or 4) the
City revokes this License Agreement after notice and bearing. is given to all parties, and after

finding good cause.
Section 2.1 When construction of Willis ~ on ~ Allaire Driveway and Service
Road to City standards commences, then the City at its expense, and without any liability to
Allaire and Masterson, shall remove improvements and obstiucti.ons installed by Allaire and
Masterson on the property described in Exhibits A and ;e. ._ The parties agree that Willis Road
construction is coinmenced for the purpose of this .License Agreement on the date of the

preconstruction meeting of contractors hired to construct Willis Road in the Allaire Driveway
and Service Road.
ARTICLE3. SEVERABILITY.
The provisions of this License Agreement' are hereby declared separable and if any
section, clause or phrase is hereafter declared invalid or unconstitutional~ the same shall not
affect the validity of the remaining provisions of this AareeJnent.

ARTICLE 4. GENERAL PROVISIONS:
Seetlon 4.1

Amendmeati. Amendments to this

executed by the parties.

agreement muSt be in writing and
·

Seetlon 4.2 Govening Law. This Agreement shall be governed by and subject to the
laws of the State ofldaho.
·
·

.
Section 4.3 Attoney's Fee,. If any legal action or ·other proceeding is taken to
enforce this Agreement, the prevailing party shall be· entitled to recover reasonable attorney's
fees and costs incuned in that action or proceeding,. in addition to any other relief to· which a
party may be entitled.
Seetlon 4.4 Noticu. All notices given as a result of this Agreement shall be given by
depositing a copy of such notice in the United States mail, postage prepaid, at the following
address or to such other address as may be designated by writing delivered to the other party:

Philip and Michele Allaire
24066 Middleton Road
Middleton, Idaho 83644

License Agreement for the Use ofRlpt-of~Way

3
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On this :'3ol day of Ausust, in the year 2015, before me the undersigned, a notary public in and for
the State of Idaho, personally appearod Desiree M. Masterson and Nicholas It Masterson. husband and
wife. known or idendfied to me. to be the persons whose names are subscribed to the foregoing
instrument, and acknowledged to me that they signed the same. ·

CITY OF MIDDLETON

ATIEST:

au&i.,, YJ,uM11o . .

Pauline Nc,wman, City Clerk
STATBOFIDAHO

)
: ss.

Comity of Canyon

)

On this 3r'."J day of August. 2015, befolo me, the undeni~ .a notary public in and for the State of
Idaho, personally appeared Darin J. Taylor, Mayor of1be City of Middleton, known to me or identified to
me to be the person whose name is subscribed to the fbresoing instrumem, and acknowledged to me that
~ executed the Biffle, and was authorimd to do so for an on behalf of said City.

IN WITNESS WHEREOF, I have hereunto set my band and affixed my official seal 1be day and year first
above written.
· ·

t6uPl~rl~

Notary.Public for Idaho
Commission Expires: I 2./~ /'zo,q

License Agreement for the Use of Right-of-Way
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D.ESC.RlfflON Jl'OR

-m-GB-T OI' WAY CONVEYANCE .
D'l"WDN LUNA PROPERTY TRUST, LLC

•

THE CITY OJ MIDDLETON
The foilowJna deacn"bos a ~ of real property altuatc wltbio 1be Soutbwe8t Quarter of
the Southwmt Quarter oltbe Southwut Qaartor (SW1/-48Wl/4SWt/4) of Seotkm 32,
Township S Nolib. Range 2 West. Bolae Meddlln, eaa,on County, Idaho. bclD& mom
padicularly described II follows: .
BEGINNING at tho scn6Mlt eotmr of aid Section 32; thence. along dJe watwly
boundary line of 118ic1 Section 32, North 00°09 1 14• West, 6S9.12 fcc,t to the JIOl1ln,.at
comer of aid SWl/4SW1/4SW114:

Thence. a1oq the nordledy·boundary .lino ofsaid SW1/4SW1/4SW114. North 8~51 14211
feet;
Bat.

so.oo

'lbcnco, parallel with said wemly boundary Jim, South ~ 1 411 Bur, 554.22 feet;.
1bence, Soath 28°38'44" But, 74.47 feet;

1bmco, parallel with the IIOUtblr1y bounday line of111id Secdon 32, North 89°50'33•
Bast, 574.06 feat;

Thence, South Oo-o7'57" Bast. 40.00 feet to 1bo southady boundarJ line of aid Seotion
32, from which the aoutbmt comw of 8'\'1/'4SW1/4, hears. Nmth 8~0'33"
Bast. 659.59 A,et;
Thence, alol2g tho soutbBdybomldcy line of llid Sectlan 32, South 89"50'33• Weat.
659,59 feet to 1be POINT OJI' BBGINNING, cc,anp-i,fDi 1.344 acres more ot
1eu and IUbject to any elfMJadl orflllClfttiou.

Tho buis of boating Jbr the above dacribecl puec1 fl North 00°09' 14" Well. bewmm
1buod .DIOJIUDlCDtl at tho IDUthwest conscr of allid Section 32 IIDd tu South 1/l~ comer
or~ ~ 3 2 and Scotian 31, aa ahow.n on Record of Survey, JmtrmuntNumbet
.
.200220077 and Recoid ofSurver, lmtrumantNumbcr2012003S38.
.
':,

.
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COMPASS LAND SURYEYJNG., P.LLCa
Telephone: (208) 442-011.5
Fmc: (208) 327-2.106

419- Madron• Cir.
Nampa, ldaho83686 ..

EmaJI:

raru,..,..._.:AIID

Client Clly of Mlddleton
Date: July 'ZI, 2015
Job No.: 2115

WILLIS ROAD 50 FOOT
RIGHT OF WAY DESCRIPTION

A 50.00 foot wide lblp of lend being a porllan of the SW 1/4 SW 1/4 fJf Sec11an 32, Townehlp 5 Norlh, Range
2 West. Boise Meridian, Canyon County Idaho, mora panicularly de8crlbad • fol~:
Commencing at a fow:ld 3 Inch diamelar Illegible lllumlnum dlltk marking 1be flN earner of Nld SW ,,.
SW 1/4, (aacllon corw common II> aedlanl 31 and 32 of TOWlllhlp &·North, Range 2 WNt, and 88Cllonl &
and 8 of Townahlp 4 North, Range 2 Welt), said comer beall s. 00- 08' ..,. e.. a dlelance of 2839.82 feet
from a found 3 inch diameter brass disk stamped "LS 887 9115'80" marking "8 NW comer of aald SW 1/4,
(Welt 1/4 corner);
.

.

Thence along Iha 80Ulhll1y boUnciary of aid SW 1/4 SW 1/4, N. W •■ 53" E., • dimnce dest.69 feet ID
a found 518 Inch dlemeler l1a1 pin llamped -Sulllvlln PlS 13448" malldng Ille POINT OF BEGINNING;

. Thence continuing •Iona lhe aoulherly boundary of uld SW 1/4 SW 1/4, N. 890 50' 53• E., a distance of
659.59 feet ID a found 518 Inch dlamat8r ln1n pin 8lllmpad "SUiivan PLS 13448" martcfng Ille SE comer of .
Rid SW 1/4 SW 1/4, (W 1/18 corner connon 11> Ndlarl 32.Townahlp 5 Norlh, Range 2 W8lt, and NC11on 5

Township 4 North, Range 2 Weal);

·Thence along Ille easterly boundary of 181d SW 1/4 SW 1/4, N. 00'" 08' 39'" W., a dlitance of 50.00 feet ID a
.
pollfl:.
Tlienca pacallel With 1he lOUlhelly baundary of Nici SW 1/4 fM 1/4, S. 89° 50' 53" W., a distance of 659.81
feel to a paint;
Thence S. 00- 07' 57" E., a cllatance of 50.00 M to the POINT OF BEGINNING.
This parcel contains 32,9~ lqU8l9 feet or0.75 acne more orlell.
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Joseph W. Borton [ISB No. 5552]
Victor Villegas [ISB No. 5860]
BORTON LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: joe@borton-lakey.com

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

Case No.: CV- 2016-6062

Plaintiffs,

DEFENDANT'S RESPONSES TO
PLAINTIFFS' FIRST DISCOVERY
REQUESTS

v.
CITY OF MIDDLETON,
Defendant.

COMES NOW the above-named Defendant, the City of Middleton, by and through its
attorney ofrecord, Joseph W. Borton of the firm Borton Lakey Law Offices and hereby responds
to the Plaintiffs' First Discovery Requests as follows:

INTERROGATORIES
INTERROGATORY NO. I: Please list and identify all ewbits you intend or expect to
introduce into evidence at any hearings or trial of the above-entitled matter and state the name
and address of the person presently having possession of each exhibit.

RESPONSE: Defendant has not yet determined each and every exhibit it may
introduce at trial.

As discovery is ongoing in this matter, Defendant reserves the right to

DEFENDANT'S RESPONSES TO PLAINTIFFS' FIRST DISCOVERY REQUFSTS

PAGEi
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Twenty Third Affirmative Defense (Action invalid against bonafide purchasers):
Statements contained in Defendant's Twenty Third Affirmative Defense are self-explanatory.
Complaint alleges Plaintiff's prescriptive use dating back between 1949 or 1968 yet Plaintiff
made no attempt to quiet title or record its interest in in the alleged roadway thereby giving no
notice to City who was a bonafide purchaser with no notice.
Twenty Fourth Affirmative Defense (Statute of Limitations): See Defendant's answer to
Interrogatory No. 6.
Twenty Fifth Affirmative Defense (Adverse Use Not Continuous): See Defendant's
answer to Interrogatory No. 6
Defendant directs counsel to the pleadings on file in this matter as well as all discovery
which is exchanged between the parties. As discovery is ongoing in this matter, Defendant
reserves the right to supplement its answer to Interrogatory No. 5 pursuant to the Court's
scheduling order and/or the Idaho Rules of Civil Procedure.

INTERROGATORY NO. 6: Please describe or explain the facts, circumstances, and
evidence for your assertion that the Plaintiffs have failed to establish the elements necessary for a
prescriptive easement.

RESPONSE:

The Defendant objects to this interrogatory on the basis that seeks

information on matters that are protected by the attorney-client privilege and/or work product.
Without waiving said objection, Defendant believes that Plaintiff's prescriptive use has not been
for the requisite statutory period, and said use was not open and notorious, hostile and under a
claim ofright. Moreover, there was no objection to Plaintiffs use of the roadway in question by
the Defendant's predecessors most likely because the use was permissive. Defendant directs
counsel to. the pleadings on file in this matter as well as all discovery which is exchanged
between the parties. Discovery is ·at its early stages and as additional information and discovery
DEFENDANT'S RESPONSES TO PLAINTIFFS' FIRST DISCOVERY REQUESTS
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is put forth Defendant reserves the right to supplement its answer to Interrogatory No. 6 pursuant
to the Court's scheduling order and/or the Idaho Rules of Civil Procedure.
REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS
REQUEST FOR PRODUCTION NO. 1: Please produce all documents upon which

you relied upon or which support your answers to any of the foregoing interrogatories.
RESPONSE: Please see documents produced as CityO0000l-000154. efendant directs

counsel to the pleadings on file in this matter as well as all discovery which is exchanged
between the parties. Discovery is at its early stages and as additional information and discovery
is put forth Defendant reserves the right to supplement its answer to this Request for Production
pursuant to the Court's scheduling order and/or the Idaho Rules of Civil Procedure.
REQUEST FOR PRODUCTION NO. 2: Please produce any and all correspondence,

documents and emails, contracts, agreements, and drafts of any contracts or agreements passing
between the City of Middleton, any City Council member and/or Mayor Darin Taylor, and Philip
Allaire, Michele Allaire and/or Luna Property Trust LLC, including with the agents or legal
representatives of such persons or entity concerning the Property.
RESPONSE: Defendant objects to this Request for Production No. 2 on the basis that it

is vague and ambiguous as to the documents requested, is overly broad in scope and to the extent
that this request seeks documents in the possession of a third party. Without waiving said
objections, please see documents produced bates stamped City0000007-0000027.
Discovery is at its early stages and as additional information and discovery is put forth
Defendant reserves the right to supplement this Request for Production pursuant to the Court's
scheduling order and/or the Idaho Rules of Civil Procedure.
REQUEST FOR PRODUCTION NO. 3: Please produce any and all correspondence,

documents and emails, contracts, agreements, and drafts of any contracts or agreements passing
DEFENDANT'S RESPONSES TO PLAINTIFFS' FIRST DISCOVERY REQCESTS
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From: Bryan Taylor [mailto:btaylor@canyonco.org]
Sent: Wednesday, March 23, 2016 1:44 PM
To: Albert Barker <apb@idahowaters.com>
Subject: Galvins

Al,

Thanks for the voice message. Glad to see that justice was achieved. I have spoken with Mayor
Taylor about the matter. I will also be speaking with the Sheriff in due ti.me. I don't think anything
else needs to be done regarding the trespassing matters in relation to that property. Thank you for
working with us and providing us the necessary documentation. I know it was one extra step for the
Galvin's, but as I expressed on the phone I think having that helps tremendously for future issues.

It is probably quite prudent for the Galvin's to solidify any property disputes, but I leave that
between you and your clients.

Best,
Bryan

Bryan Taylor,JD, PhD
Prosecuting Attorney
Canyon County Prosecutor's
Office

1•·~···.··'
+.o,.,~-- .·

1115 Albany St.
Caldwell, ID 83605
Tel. (208) 454-7391
Fax (208) 454-7374

This transmission mqy contain information that is privileged, confidential and/ or exemptfrom disclosure under
applicable law. Ifyou are not the intended recipient,you are heref?y notified that any disclosure, copying, distribution,
or use of the information contained herein (including any reliance thereon) is STRICTLY PROHIBIIED. Ijyou
received this transmission in eTTOr, please immediatefy contact the sender and destroy the material in its entirety, where
in electronic or hard copy format. Thank you.
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com
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tllV 23 2016
CANYON COUNTY CLERK
T. PETERSON, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTINC.GALVINandPATRICIAL. )
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
)
Defendant.
)

CASE NO. CV-2016-6062-C
DECLARATION OF MARTIN C.
GAL VIN IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

______________

I, MARTIN C. GALVIN, hereby declare as follows:
1.

I am a resident of Middleton, Canyon County, State of Idaho, over the age of eighteen (18)

years, and am the plaintiff in the above-entitled action.
2.

I am eighty-three (83) years old and if called as a witness herein, I could and would

competently testify to the following facts based upon personal knowledge.
3.

Attached hereto as Exhibit 1 is a true and correct copy ofa map depicting the Galvin property

(outlined in yellow). The section of the road between the Galvin property and the Allaire Phillip J.,
DECLARATION OF MARTIN C. GAL VIN
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Masterson Nicholas E. and Luna Property Trust LLC property as labeled on the map is what is
known as Willis Road and at dispute in this case.
4.

My land along with the other surrounding properties receive irrigation water through Black

Canyon Irrigation District (BCID). I sit on the Middleton Mill and Irrigation District Board, and
have for forty (40) years.
5.

The BCID water distribution system was not completed until 1949. At that time, the Bureau

of Reclamation (Bureau) was in charge of the system and they had installed a pipe on the east side
of Willis Road that I used as my road crossing.
6.

So since 1949, my family and I (including agents of mine) have continuously used what is

known as Willis Road as our irrigation ditch easement right-of-way, to check water during
irrigation season (roughly April to October), to repair and maintain our ditch, and to haul
equipment and crops to and from our farm land. I never got any permission for this use.
7.

When I irrigate my field, the water drained south to north, and at the north end of the field

was my drain ditch. In order to check water at least twice a day, clean, and maintain my ditch, and
haul equipment and crops, I would drive along my irrigation easement along the north side of the
ditch. The water would drain into the ditch from the south side, and that ground would be soft and
muddy so it is common practice you just drive on the other side of the ditch to avoid the runoff.
8.

Delno R. and Hazel Robinson bought the twenty (20) acres in or about the early 1960s.

Delno worked for the power company and was not really a farmer. He did irrigate his field from
time to time in the evening. His field ran and drained the same as mine, south to north and slightly
west, so his drain ditches were at the other end.

2
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9.

The Robinson's did not build their home until 1967/1968, which sits on the comer of

Middleton and Willis Road (now Masterson' s home). The Robinson's wanted to raise the ground
at the site of their house and without my knowledge, they took dirt off my irrigation road to raise
the site. It pretty much ruined my right-of-way.
10.

Just after they built their home, around March 1968, just prior to the irrigation season, I

decided to fill the dirt back in and build a better irrigation road. I went down the road to Willow
Creek and hauled a bunch of sand from the bottom and dumped it all across the road to build it
back up. I also used a box scraper or back blade to scrape and smooth the road. I actually did this
consistently every late winter or early spring if the road needed it. During the winter month, either
rain or snow had a tendency to accumulate or create potholes in the road, and so I would go down
to Willow Creek to get sand to repair or maintain the road as needed. Neither the Robinsons nor
anyone else maintained that road.
11.

A few years after this, about 1972, the Robinson's wanted to plant raspberry bushes along the

path of the road down to my irrigation ditch. I told them that it would cut off access to the road
and my ditch, and therefore, they did not have a right to do that. I suggested they plant them
elsewhere and they agreed. They were not happy about it, but they were always aware it was my
irrigation and agricultural right-of-way road.
12.

Over the years, Hazel would get angry and tried to stop me from bringing my wheat trucks

over the road, however, I told her I had a right to that road and I would continue to use it the same
as I had in the past. Their son, Danny, was a hunter and built a dog kennel next to the cement
ditch, just north of the road. He said it bothered his dogs when I would bring my dog with me on

3
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trips to check water or perform maintenance and asked me to stop. I told him that I had a right to
the road such and would use it the same as I had in the past.
13.

Delno Robinson passed away around 1977. Around that time, there was snow on the road

and entrance next to their house, so I went up there and scraped the road for the family to gain
access and park cars.
14.

Hazel did not bother with farming after her husband died. Over the years, Hazel rented the

land to lots of different people and lkept taking care of the maintenance of the road and continued
to use it as I had since 1949. She expressed anger about my use of the road for my wheat trucks,
however, I told her it was part of my rights to use the farm road.
15.

Hazel died in or about 2009. Just prior to her death, my son-in-law actually was farming her

land. Their son predeceased her and so the property went to Hazel's nephew, Rand Sargent, who
lived in Oregon.
16.

During that time, Byron Sheets farmed the land until it was sold to Phil and Michelle Allaire

(Allaire) in December 2011 or early 2012.
17.

Allaire was aware of the farm road. In fact, during my frrst conversations with him he said he

would recognize my rights to use the roadway for farming and irrigating purposes so I never
thought there was going to be an issue. He posted a sign that read, "Posted Private Drive No
Trespassing," and then underneath it read, "Except Land Owner Farm and Irrigation." It was
affixed to a post that had Allaire's address on it. A true and correct copy of the posting is attached
hereto as Exhibit 2.
18.

Sometime after, Mrs. Allaire asked if she could use my roads to walk around my 22 acre

parcel of land. I did not want other people seeing her using it merely to walk on and have them

4
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I.

think they could walk on it, too, so I told her she could not use it. Also, BCID had their main canal

and right-of-way across there.
19.

I never had any issues until I told Mrs. Allaire she could not walk around my property.

Sometime around the early spring of 2014, he had started to take steps to put up a fence and change
things. He also asked for a letter from an attorney explaining my use. Attached as Exhibit 3 is the
letter sent by Barker Rosholt & Simpson to Mr. Allaire and his daughter, Masterson, who lived in
the Robinson place.
20.

I began looking into ways to possibly move the drain ditch. However, when I was on my

property with the surveyor, Allaire met us and became upset and he threatened to shoot me with
the gun he way carrying. Charges were filed against him, however, it was dismissed for some
reason.
21.

The farm road, Willis Road, actually sits on a section line. For future planning and growth, it

has always been identified as a roadway that was going to be eventually expanded all the way east
as a public road. It is believed that the City actually purchased it for future use and expansion.
22.

During 2015, I attended the City of Middleton public meetings and inquired about the

progress of the City's purchase of the road. I detailed the history of the road, and my use of the
road and recent issues with the Allaires regarding it. I was happy the city was purchasing the road
because I was under the impression that the city would honor my rights.
23.

I believe the City of Middleton owns the entire road. Unbeknownst to me, and without

informing me, Mayor Taylor and the city apparently entered into a License Agreement to Use
Public Road Right-of-Way. I did not know about this document until after the alleged trespass.

5
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24.

Attached as Exhibit 4 is a picture of the eastern comer of my land as it bends into the farm

road. This is the way my daughters and I accesses the road when we went to clean the ditch and
cut puncture vines when we were cited for trespassing on October 3, 2015. The east end has never
been posted with no trespassing signs.
25.

Mike Wanger has farmed my land since sometime in the 1990s, and he likewise has always

used this road for general farming practices to obtain access as necessary.

I declare under penalty of perjury pursuant to the laws of the State of Idaho that the foregoing is
true and correct.
DATED this

2 day ofNovember, 2016.

Martin Galvin

6
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 18th day of November, 2016, I caused to be served a
true and correct copy of the foregoing DECLARATION OF MARTIN C. GALVIN by the
method indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email
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ALBERT P. BARKER
JOHN A. ROSHOLT
JOHN K. SIMPSON
DlAVIS L THOMPSON
SHELLEY M. DA VIS
PAULL. AR.RlNGI'ON
SCOTT A. MAGNUSON

•

•

BARKER
ROSHOLT

•

Boise, ID 83701-2139
(208) 336-0700 telephme
(208) 34UJ034 facsimile
brs@idahowaters.com

&
S™PSON

•

LLP

1010 w. Jefferson, Suite 102
Post Office Box 2139

•

195 River Vista Place, Suite 204
Twin Falls, ID 83301-3029
(208) 733-0700 telephooe .
(208) 735-2444 facsimile

Albert P. Barker
apb@idahowaters.com

May 13, 2014

VIA CERTIFIED MAIL RECEIPTRETURN RECEIPT REQUESTED
Phillip J. Allaire
24066 Middleton Road
Middleton, ID 83644
Re:

Desiree Masterson
24066 Middleton Road
Middleton, ID 83644

Right of Way

Dear Mr. Allaire and Ms. Masterson:
We represent Martin and Pat Galvin. Galvins own the property immediately to the south
of the 20 acre parcel on Middleton Road which you have divided into four parcels. Part of this 20
acre property appears to be in the name of Luna Trust, a family trust. Part of this property is
shown on the county records to be in the name.of Ms. Masterson. We understand that Parcel 1
was divided into a one-acre parcel held by Ms. Masterson. It is unclear who currently owns the
remainder of Parcel 1.
The Galvin's property is adjacent to your parcels 1 and 4. This property has been in the
Galvin family over one hundred years. In 1949, they took this land out of sage brush·and turned
it into productive farm land. Along the northern boundary of Galvin's property and the southern
boundary of your property, Galvin' s waste ditch collects irrigation runoff and return flows from .
their fields. Running adjacent to the ditch on the north side is an old farm roadway. Galvins have
used this roadway just to the north of the drain ditch ever since the land was converted to
farmland in 1949. 1bat road is used for access to the ditch, spraying, maintenance, and for
removing harvested crops from the fields.
Mr. Galvin reports that Mr. Allaire and he have spoken about his use of the road along
the side of his property and that you had asked him for a letter from his lawyer explaining his
rights. Subsequently, messages have been left with Mr. Galvin demanding that farm equipment
stay off your roadway.
Galvin's right to use the road along the northern edge of the drain ditch is well
established. Under Idaho law the use of a property for a period of :five years (subsequently
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Phillip J. Allaire
Desiree Masterson
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lengthened to 25 years in a 2006 amen~ent) by another constitutes adverse possession. Galvins
have used this road openly and under a claim of right to do so ever since the land was put into
fann ground some 65 years ago. Therefore, they have acquired a prescriptive easement to
continue to use that road by adverse possession. Ruddy-Lamarca v. Dalton Gardens /". Dist.
153 Idaho 754,291 P.3d 437 (2012). Indeed, the ALS survey record dated January 27, 2012 for
the 20 acres showing it was divided into 4 parcels expressly identifies a two-track 1O' "fann
road." The signs you have posted recognize use of this roadway for fanning and irrigating
purposes and you previously acknowledged Galvin's right to use the roadway along the ditch.
See attached photos. So you are on notice of the existence of the "fann road" along the
boundary of your property. The attached aerial photograph of the Galvin's field also clearly
shows the ditch and the adjacent road.
In addition, Idaho Code § 42-1102 specifically grants a water user a right of way for
access to their water systems. The right of way under the statute includes the right to enter the
land for cleaning, maintaining and repairing the ditch and to occupy both banks of the ditch such
distance as is necessary to maintain the ditch. The owner is also entitled to deposit on both banks
of the ditch the debris and other materials taken from the ditch during cleaning. This statute
further provides that the existence of the ditch provides notice to the owner of a property of the
existence of the right of way. This ditch is plainly visible and has been since long before you
purchased the property. See attached photos. Accordingly then, under Idaho law, you were
legally on notice of Galvin's right to access the ditch on your property.
Idaho Code § 42-1102 makes it clear that the width of the easement is whatever was
reasonably necessary to maintain the drain ditch. In the Dalton Gardens case, the court held the
statutory right of way to be 16 feet. A concrete ditch existed on your property 25 feet from and
ran roughly parallel to Galvin's drain ditch. This concrete ditch was recently removed. Before
the concrete ditch was removed, Galvin used that entire 25 foot width. Based on their historic
use, the width of the easement would be 25 feet. Galvins are willing to agree to limit the use to
16 feet consistent with the legal precedent in Dalton Gardens now that the concrete ditch has
been removed.
Mr. Galvin advises that you have placed a post and a gate at the western end of the
roadway near where it enters Middleton Road and a series of iron posts at the other. Those posts
. are shown on the attached photo. The posts at the southeast comer of your property.interfere with
Galvin's ability to access the road along their ditch. The presence of the posts obstructs access to
the roadway on the east side of Galvin's property. You have also placed about 16 feet of gated
pipe in the right of way that interferes with Galvin' s access, as the gated pipe blocks the
roadway. That gated pipe is visible in the attached photo. The post at the western end of the
property interferes with Galvin's ability to access the ditch for cleaning, spraying, and
maintenance. Idaho
§ 42-1102 provides that no structmes, including fences, gates or other
objects may be placed into the right of way without the written permission of the owner of the
right of way. In addition, permanent obstructions are considered by the courts to be an
unreasonable interference with the right to use an easement. You have not obtained written
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permission from the Galvins for placement of these obstructions. Accordingly, all the posts, the
gated pipe, and the post/gate must be removed. Idaho law authorizes the easement owner to
remove obstructions unreasonably interfering with the easement if you do not do so. Pioneer Irr.
Dist. v. City ofCaldwell, 153 Idaho 593, 600 (2013).
A second problem exists with the post and gate closest to Middleton Road. That post and
gate are located on Galvin's property. You have no permission to locate that post and gate on
Galvin's property and it must be removed immediately.
Another area of concern for the Galvins is the elimination of the roadway and the
preparations you have made to cover up their right of way with grass. These changes make it far
more difficult to drive along the side of the ditch. Accordingly, Galvins are entitled to and will
be talcing actions on that right of way to ensure that it remains available for them to access for
their farming needs, including placing.of sand or other material so the roadway remains drivable.
Your efforts to change the 20 acre parcel from farm ground to a subdivision has also led
to some changes in the drainage patterns on the 20 acre parcel which have adversely impacted
Galvins. You installed a drain pipe directing drain water from your property into Galvin's drain
ditch. The pipe is located mid-way along the boundary of your property and Galvin's. You did
not obtain Galvin's permission to reroute the drain water to their ditch. Prior to your changes,
the drainage from your property did not enter Galvin's drain ditch. The additional drainage
burdens Galvin's property without any authorization. A landowner is not entitled to burden
another landowner's property by accumulating surface water in man-made structures and then
discharging the collected water to the other landowner's property. Merrill v. Penrod, 109 Idaho
46, 53 (Ct App. 1985). Please remove the drain pipe to Galvin's ditch immediately.
If you have any questions; please let me know. Since we are aware that Luna Properties
are represented by counsel in other matters with other persons, you may wish to have its attorney
contact me.
Very truly yours,
BARKER ROSHOLT & SIMPSON LLP

~~

Albert P. Barker
APB/se
Enclosures
cc:

Mr. Galvin (w/enclosures)
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON COUNTY CLERK
T. PETERSON, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GAL VIN and PATRICIAL. )
)
GAL VIN,
)
)
Plaintiffs,
)

CASE NO. CV-2016-6062-C
DECLARATION OF GLORIA
GALVIN

)

vs.
CITY OF MIDDLETON,
Defendant.
______________

)
)
)
)
)

I, GLORIA GAL VIN, hereby declare as follows:
1.

I am a resident of the City of Middleton, Canyon County, State of Idaho, over the age of

eighteen (18) years, and am not a party to the above-entitled action. If called as a witness herein, I
could and would competently testify to the following based upon personal knowledge.
2.

I was

q_~

from Middleton, Idaho. I am the daughter of Martin and Patricia

Galvin.

1
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3.

As far back as I can remember, Willis Road was just part of our dirt road that ran to the north

along our ditch. My sisters and I helped farm and maintain the ditch and road at a young age.
4.

From the time we were about five or six years of age, we started helping with the farm. As

we got older, we would help out more and more. We would have to check the irrigation water
twice a day, cut puncture vine, burn the banks of the ditch, spray weeds, move rocks, wood and
trash, and perform general maintenance on the road and ditch.
5.

In order to perform the maintenance we would drive up and down that road with a vehicle or

the Honda 90 motorcycle.
6.

I watched my dad grade and regrade the road, fill in holes and generally maintain it over the

years whenever it needed it.
I declare under penalty of perjury pursuant to the laws of the State of Idaho that the foregoing is
true and correct.
DATED this !'I.- day ofNovember, 2016.

Gloria Galvin

2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 18th day of November, 2016, I caused to be served a
true and correct copy of the foregoing DECLARATION OF GLORIA GALVIN by the method
indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com
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NOV 23 2016
CANYON COUNTY CLERK
T. PETERSON, DEPUTY

Attorneys for Plaintifft Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GALVIN and PATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
)

CASE NO. CV-2016-6062-C
DECLARATION OF CYNTHIA
POWELL

______________

I, CYNTHIA POWELL, hereby declare as follows:
1.

I am a resident of the City of Middleton, Canyon County, State of Idaho, over the age of

eighteen (18) years, and am not a party to the above-entitled action. If called as a witness herein, I
could and would competently testify to the following based upon personal knowledge.
2.

I was

in Middleton, Idaho. I am the daughter of Martin and Patricia Galvin

and my sister is Gloree Galvin.

1
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3.

As far back as I can remember, Willis Road was just part of our dirt road that ran to the north

along our ditch. My sisters and I helped farm and maintain the ditch and road at a young age.
4.

From the time we were about five or six years of age, we started helping with the farm. As

we got older, we would help out more and more. We would have to check the irrigation water
twice a day, cut puncture vine, burn the banks of the ditch, spray weeds, move rocks, wood and
trash and perform general maintenance on the road and ditch.
5.

In order to perform the maintenance we would drive up and down that road with a vehicle or

the Honda 90 motorcycle.
6.

I watched my dad grade and regrade the road, fill in holes and generally maintain it over the

years whenever it needed it.
I declare under penalty of perjury pursuant to the laws of the State ofldaho that the foregoing is
true and correct.
DATED this

-4- day ofNovember, 2016.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 18th day of November, 2016, I caused to be served a
true and correct copy of the foregoing DECLARATION OF CYNTHIA POWELL by the
method indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

tllV- 23 2016
CANYON COUNTY CLEAK
~PETERSON.DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTINC.GALVINandPATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
)

CASE NO. CV-2016-6062-C
DECLARATIONOFHOWARD
RANDOLPH POWELL

______________

I, HOWARD RANDOLPH POWELL, "Randy," hereby declare as follows:
1.

I am a resident of the City of Middleton, Canyon County, State of Idaho, over the age of

eighteen (18) years, and not a party to the above-entitled action. If called as a witness herein, I
could and would competently testify to the following based upon personal knowledge.
2.

I was

In 1974, I went to the College ofldaho and eventually graduated from

Boise State University in 1978.

DECLARATION OF HOWARD RANDOLPH POWELL

1

ORIGINAL
89

-

'•

3.

-

In 1981, I married Cynthia Powell, daughter of Martin and Patricia Galvin. It was about

this same time that we moved to Middleton where I have been since. After 31 years, just last
year, I retired from working in the Middleton School District.
4.

Around 1985 I also started generally farming. It was primarily hay because I had animals.

5.

I am familiar with the irrigation ditch and farm road, also known as Willis Road. Ever since I

can remember, it was a dirt farm road that Marty used for general farming practices including
maintenance of the road and his irrigation ditch.
6.

From the spring of2003 until the fall of 2008, I farmed Hazel Robinson's 20 acres just to the

north of that farm road, and I also farmed Margarette Falkenstein' s 10 acres, which is to the north
of Hazel's 20 acres. Throughout that time I would see Marty on that road all of the time. During
that time I saw Marty maintain that road and his ditch. During the time I farmed Hazel's and
Margarette's land, I did use that farm road, however I did not maintain it.
I declare under penalty of perjury pursuant to the laws of the State of Idaho that the foregoing is
true and correct.
DATED this ~ y of November, 2016.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 18th day ofNovember, 2016, I caused to be served a
true and correct copy of the foregoing DECLARATION OF HOWARD RANDOLPH
POWELL by the method indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email
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tlJV 23 2016

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON COUNTY CLERK
T. PETERSON, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GALVIN and PATRICIA L. )
)
GAL VIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
)

CASE NO. CV-2016-6062-C
DECLARATION OF TOM YOUNG

__________

I, TOM YOUNG, hereby declare as follows:
1.

I am a resident of the City of Middleton, Canyon County, State of Idaho, over the age of

eighteen (18) years, and not a party to the above-entitled action. If called as a witness herein, I
could and would competently testify to the following based upon personal knowledge.
2.

I am 65 years of age and moved to Middleton in 1965 when I was about fourteen (14) years

old.
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3.

I currently reside offNorth Middleton Road and have been there since around 1972, where I

own roughly thirteen acres.
4.

I am familiar with Willis Road, and that surrounding area and have general knowledge and

familiarity with Marty and Pat Galvin and the Galvins' property having lived in Middleton and that
area for so long.
5.

As far back as I can remember, Willis Road was just a dirt farm road that ran to the north

along Marty Galvins' ditch.
6.

I used to have a friend that lived next to the water tower to the east and sometimes I would

cross that dirt road or the other ditch bank dirt road that is to the south of Margarette Falkenstein's
place to cut across either on foot or horseback.
7.

I thought I was crossing the Galvins' road, because I would see Marty driving that road all the

time, checking his water, spraying weeds, maintaining the ditch, and hauling crops. I always had
just thought of it as part of his property.
I declare under penalty of perjury pursuant to the laws of the State ofldaho that the foregoing is
true and correct.
DATED this_ day of November, 2016 .

1kiM
.
Tom Youn
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 18th day of November, 2016, I caused to be served a
true and correct copy of the foregoing DECLARATION OF TOM YOUNG by the method
indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com
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NOV 23 20\6
COUNTY cl.ERK

C~N~~RSON,OEPUTV

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GALVIN and PATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.

CASE NO. CV-2016-6062-C
MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

---------------)

COME NOW, Plaintiffs Martin C. and Patricia L. Galvin, by and through their counsel of
record, Barker Rosholt & Simpson LLP, and submit this memorandum in support of this Motion
for Summary Judgment. As discussed below, summary judgment is appropriate because there is
no dispute of any material fact and these matters can be decided as a matter of law.

INTRODUCTION
Willis Road is an old farm road that sits on a section line in Middleton Idaho. Plaintiffs,
Martin ("Marty") and Pat Galvin (Plaintiffs, "Galvins") and the Galvin family have utilized this
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farm road for regular farming practices, and have built, repaired and maintained the road for over
60 years. The Galvins have done this in an open, notorious, manner with a claim of right. In the
community it has been just thought of as the Galvins' road as it runs along the north side of the
Galvins' irrigation drain ditch, and they used, repaired and maintained it as such for over sixty
years.

In or about December 2011 or early 2012, Phillip and Michele Allaire bought the property
abutting the road. Mr. Allaire talked to Mr. Galvin about the road, and indicated he knew it was
there, and would respect the Galvins' continued use for general farming practices. He even went
as far as to post a sign indicating it was a private road, except for the owners' and Galvins' use.
However, the Allaires have erected a fence, and gate across the farming road, and have denied
Galvins' access. Most recently, Mr. Galvin who is in his 80s and his daughters were using the
road, as they always have, to clean the ditch and cut puncture vines. The Allaires reacted by
cursing, threatening and filing trespass charges against Mr. Galvin and his daughters. The
prosecutor eventually dismissed the suit based upon the Galvins' establishment of prescriptive
use-however the criminal court did not have jurisdiction to enter judgment regarding the same.
The Allaires actually do not own the road any more. The City of Middleton purchased the
property to the farm road for purposes of future expansion. The Galvins thought this would be
good, because the City of Middleton and its mayor was aware of the ongoing dispute and the
Galvins' claims, and it was believed they would recognize the Galvins' rights and allow them to
continue their historic use. However, behind closed doors the City of Middleton arbitrarily
entered into an exclusive use agreement with the Allaires, to the exclusion of the public and the
Galvins.
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The Galvins have filed this complaint for Declaratory Relief, Quiet Title to Prescriptive
Easement and Permanent Injunction, requesting that the court enter judgment recognizing their
rights for use of the farm road for general farming practices, and to enjoin the City of Middleton
from blocking access to the easement and further ordering the removal of the fence, gate and any
obstacles.

STATEMENT OF FACTS
1.

Marty Galvin is eighty-three (83) years old and has been using the farm irrigation

road that is in dispute ever since the irrigation system began delivering water to his land in 1949.

M Galvin Dec. at ,i 2. This particular farm road (known as Willis Road) sits to the north of the
Galvins' property between the Galvin property and the Phillip J. Allaire, Nicholas E. Masterson
and Luna Property Trust LLC ("Allaire") property as labeled on the map in Exhibit I attached to
the Declaration of Martin C. Galvin. M Galvin Dec. ,i 3.
2.

Since 1949, and without permission, Marty, his family, and agents have

continuously used this farm road as their irrigation ditch easement right-of-way, to check water
during irrigation season (roughly April to October), to repair and maintain the ditch, and to haul
equipment and crops to and from our farm land. M Galvin Dec. at ,i 6; Declaration of Tom

Young (Young Dec.) at ,i 5-7; Declaration of Cynthia Powell (Powell Dec.) at ,i 3-4; Declaration
ofGloria (G. Galvin Dec.) at ,i 3-4; Declaration ofH Powell at ,i 5.
3.

The 1980 and 1990 aerials attached as Exhibits 2, and 3 to Declaration ofScott A.

Magnuson (Magnuson Dec.), demonstrate there was nothing, but farms and dirt roads in that
area, including the very same dirt road adjoining the Galvins' property. The irrigation water ran
from south to north, so the water would drain into the drainage ditch, and it is just common
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agricultural practice and common sense to drive on the north side to avoid the runoff and muddy
ground. M Galvin Dec.
4.

,r 7.

The Robinsons previously owned the north twenty (20) acres, from approximately

early 1960 through 2009, or close to fifty (50) years. M Galvin Dec.

,r,r 8, 15. The Robinsons

built their home on that ground around 1967/1968, and used part of the dirt from Galvins' farm
road to elevate the ground. M Galvin Dec.
5.

,r 9.

In order to maintain and rebuild the road for his use, in 1968 Mr. Galvin hauled

sand from the bottom of Willow Creek and dumped it all along the road. M Galvin Dec. at ,r 10.
Galvins also used a box scraper or back blade to scrape and smooth the road. Id. As part of the
routine each year, in early spring Mr. Galvin would check the road, and haul sand from Willow
Creek and fill potholes or smooth and grade the road accordingly. Id. Neither the Robinsons nor
anyone else maintained that road. Id.
6.

Mr. Galvin always maintained that he had a right to the road for his general

farming practices, including repair and maintaining the ditch and road, burning the ditch bank,
and hauling equipment and crops in and out. M Galvin Dec. at ,r 6, 11. This was not without
controversy. The Robinsons wanted to plant raspberry bushes along the path of the road and
down to the irrigation around 1972, however Galvin would not allow them to do so, because it
would cut off his access to the irrigation and agricultural right-of-way road, and his ditch. M

Galvin Dec. at ,r 11. Hazel Robinson would also get angry and attempted to stop Galvins from
bringing in wheat trucks over the road-however Mr. Galvin would be steadfast in asserting his
rights and using the right-of-way. Id at ,r 12.
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7.

People generally just thought of that dirt farm road as part of the Galvin property

or Marty's ro~. See Young Dec.
8.

The Allaires bought the twenty (20) acres, in December 2011/January 2012. M

Galvin Dec. at 116. Mr. Allaire was aware of the farm road, and the Allaire survey, prior to
building his home, showed the farm road on his property. Magnuson Dec. Exhibit 1 attached
thereto. Allaire, during the first conversations with Mr. Galvin indicated he would recognize the
rights for farming and irrigating purposes and that it was not going to be an issue. M Galvin Dec.
at~ 17.

9.

At one point Allaire requested a letter clarifying the rights from an attorney. M

Galvin Dec., at~ 9, Exhibit 3. Allaire even posted a sign that read, "Posted Private Drive No
Trespassing," and then underneath it read, "Except Land Owner Farm and Irrigation". M Galvin

Dec. at 117, Exhibit 2 attached thereto.
10.

There was some animosity from the Allaires, and by early spring 2014, they had

started to take steps to put up a fence and change things. M Galvin Dec. at, 19.
11.

Galvin hired a surveyor and looked into moving the ditch and road, however when

he was meeting with the surveyor on Galvins' property, Mr. Allaire threatened to shoot the
eighty-three (83) year old with the gun he was carrying. M. Galvin Dec. 120.
12.

The Farm Road, Willis Road, is located on a section line. For future planning and

growth, it has always been identified as a roadway that would eventually be expanded to the east
as a public road. M Galvin Dec. 1 21.
13.

In or about 2015, the City purchased that portion of Willis Road, the Farm Road.
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14.

The City further entered into an exclusive License Agreement for use of the Farm

Road, purporting to exclude the Galvins from the Farm Road. M Galvin Dec.
15.

Leading up to, and during the City's acquisition, the City was aware of the legal

rights and claims made by Galvins over the Farm Road. M Galvin Dec.
16.

,r 23.

,r 22.

In or about October 3, 2015, Mr. Galvin was using the Farm Road with his

daughters to access the ditch for general maintenance as he has always done in the past. During
this time, the Galvins were verbally berated by Mr. Allaire. M Galvin Dec.
17.

,r 24.

Mr. Allaire filed a complaint for criminal trespass, and Mr. Galvin and his

daughters had to retain counsel in order to defend against these criminal charges. M. Galvin Dec.
-,[24.

18.

The Galvins filed a motion to dismiss based upon their historic use and claim to

rights in the Farm Road, and based upon the evidence presented therein, the prosecutor moved to
dismiss the case, and the Court dismissed the trespass charges. This dismissal was communicated
by the prosecutor to the City's representatives. Magnuson Dec., Exhibit 7.
19.

There continues to be a fence, gates and various obstacles that obstruct and

impede Galvins' use of the Farm Road.
20.

The Galvins have attempted every possible amicable way to resolve the issue

without court involvement to no avail.

STANDARDS OF REVIEW
A motion for summary judgment is appropriate and should be granted if the Court
determines that there is no genuine issue of material fact based on the pleadings, depositions,
admissions and affidavits, and the moving party is entitled to judgment as a matter of law. Idaho
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R. Civ. P. 56(c); see also, e.g., Harris v. State Dept. ofHealth, 123 Idaho 295 (1992); Farmers
Insurance Co. v. Brown, 97 Idaho 380 (1976). In determining a motion for summary judgment,

the court must construe all disputed facts liberally in favor of the non-moving party, and must
draw all reasonable inferences in favor of the party resisting the motion. G & M Farms v. Frank
Irrigation Co., 119 Idaho 514, 517, 808 P.2d 851 (1991). The party moving for summary

judgment has the burden of demonstrating the absence of a genuine issue of material fact. Farm
Bureau Ins. Co. of Idaho v. Kinsey, 149 Idaho 415,418,234 P.3d 739, 742 (2010). As a general

rule, if reasonable minds could reach different conclusions on the evidence presented, the court
must deny the motion. Id Immaterial issues of fact do not preclude the granting of summary
judgment. J.R. Simplot Co. v. Dosen, 144 Idaho 611 (2006).
The party moving for summary judgment may satisfy his or her initial burden by
establishing, either by an affirmative showing with the moving party's own evidence or by
reviewing the nonmoving party's evidence, that the nonmoving party will be unable to prove an
element of a claim or defense at trial. McCorkle v. Northwestern Mutual Life Ins. Co. 141 Idaho
550,554, 112 P.3d 838,842 (2005). Once the moving party does so, the nonmoving party must
adduce sufficient admissible evidence to support a finding by the trier of fact in the nonmoving
party's favor on such element or to offer a valid justification for the failure to do so under
I.R.C.P. 56(:t). Id. The nonmoving party cannot rest upon mere speculation and must submit more
than just conclusory assertions that an issue of material fact exists to withstand summary
judgment. Cantwell v. City of Boise, 146 Idaho 127, 133, 191 P.3d 205,211 (2008). A mere
scintilla of evidence or only slight doubt as to the facts is not sufficient to create a genuine issue
of material fact. Finholt v. Cresto, 143 Idaho 894,897, 155 P.3d 695,698 (2007). Summary

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

101

7

-

•

judgment is appropriate where the nonmoving party bearing the burden of proof fails to make a
showing sufficient to establish the existence of an element essential the party's case. Cantwell,
146 Idaho at 133, 191 P.3d at 211. The fact that both parties move for summary judgment does
not demonstrate there is no disputed material issue of fact. Currie v. Walkinshaw, 113 Idaho 586,
746 P .2d 1045 (Ct. App. 1987). In the absence of genuine disputed issues of material fact, only
questions oflaw remain, and the Court exercises free review. Stuard v. Jorgenson, 150 Idaho 701
(2011).

ARGUMENT
1.

The Court Should Grant Summary Judgment for Plaintiffs Quieting Title and
Establishing their Easement, Rights and Secondary Rights Over the Farm Road.
The court should grant summary judgment on Plaintiffs' Counts I (Declaratory Relief)

and II (Quiet Tile in Prescriptive Easement) as there are no genuine issues of material fact. The
Galvins seek to establish their easement by prescription, and have the rights and duties declared
of all parties and the scope of the easement over the farm road for continued ingress, egress,
maintenance and repair for general farming and irrigation practices.
A.

The Galvins' Use was Open, Notorious, continuous, and uninte"upted use
under a claim of right with actual or imputed knowledge of all previous owner's
the owner of the servient tenement/or the prescriptive period.

The elements of a prescriptive easement are proof of open, notorious, continuous, and
uninterrupted use under a claim of right with actual or imputed knowledge of the owner of the
servient tenement for the prescriptive period. West v. Smith, 95 Idaho 550,511 P.2d 1326 (1973);

Elder v. Northwest Timber Co., 101 Idaho 356, 359, 613 P.2d 367, 370 (1980); Hughes v. Fisher,
142 Idaho 474,480, 129 P.3d 1223, 1229 (2006) (the elements are (1) open and notorious, (2)
continuous and uninterrupted, (3) adverse and under a claim of right, (4) with the actual or
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imputed knowledge of the owner of the servient tenement (5) for the statutory period); Akers v.
D.L. White Constr. Inc., 142 Idaho 293,303, 127 P.3d. 192,206 (2005); See also I.C. Section 5-

203.
The statutory period is defined by IC.§ 5-203. Id. In 2006, the Idaho Legislature
amended IC. § 5-203, extending the statutory period from five years to twenty years. 2006 Idaho
Sess. Laws Ch. 158, § 1, p. 474. In Machado v. Ryan, the Idaho Supreme Court addressed the

impact on the amendment and reiterated that "the twenty year time period does not apply to an
easement by prescription acquired prior to the amendment." 153 Idaho 212,222,280 P.3d 715,
725 (2012)(quoting Capstar Radio Operating Co. v. Lawrence, 153 Idaho 411,283 P.3d 728
(2012)). Although the Galvins can meet the required statutory period, they only need to show the
elements of easement by prescription for the five year period prior to July 1, 2006.
The Use was Open. and Notorious

A use must be sufficiently open and notorious so that a reasonable person would have
discovered its occurrence. See Backman v. Lawrence, 147 Idaho 390,210 P.3d 75 (2009) (citing
to 4 Powell on Real Property,§ 34.10(2)(f) (2000)). Open and notorious provides the servient

owner knowledge and opportunity to assert rights. Baxter v. Craney, 135 Idaho 166, 173, 16 P.3d
263, 270 (2000).
Galvins' use was clearly open and notorious. The road is there for all to see. The open use
of the road was during the day for general farming practices, which included checking the water
twice a day (roughly between April and October), cutting puncture vine, repairing and
maintaining the road in early spring, hauling equipment and crops across the road and burning
ditch banks. M Galvin Dec. at 16-7; G. Galvin Deel. at 14; C. Powell Dec. at 14. The previous

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

103

9

long-time owner's adjacent owners, the Robinson's, wanted to plant raspberries on or about the
roadway and drainage ditch, but Mr. Galvin rebuffed their attempts all the while professing his
right to use his irrigation right of way. M Galvin Dec. at 11. Furthermore, it was common
knowledge or at least generally thought of as the Galvin's property or road. Young Dec. at ,r 7.

The Use was Continuous and Uninte"upted
The Galvins have used the road for general farming practices in conjunction with their
irrigation drainage ditch since 1949. M Galvin Dec.

,r 6. This includes cutting puncture vine,

spraying, burning the ditch bank, trapping gophers, repair and maintenance on the drainage ditch
and road itself. Id. Maintenance and repair of roads satisfies the element of being continuous and
uninterrupted because repairing roads to facilitate the use of them and indicates an intent to
continue the use. Stecklein v. Montgomery, 98 Idaho 671,674,570 P.2d 1359, 1362 (1977)
(citing to 3 Powell on Real Property§ 413 (1977)).
Galvins' continuous and consistent use of the road for over sixty (60) years is further
demonstrated by the fact that Mr. Galvin and his two daughters were cutting puncture vine and
performing general maintenance on the ditch when this alleged trespass occurred. Furthermore,
Mike Wagner has farmed this property and utilized the dirt road continuously for the past fifteen
or twenty years through the 1990s and 2000s. Wagner Dec.

,r 6.

The Use was Adverse and Under a Claim ofRight
Uninterrupted and continuous possession for the prescriptive period raises the
presumption that it was adverse and under claim of right. Bachman v. Reynolds Irrigation Dist.,
56 Idaho 507, 55 P.2d 1314 (1936); Northwestern & Pac. Hypotheekbankv. Hobson, 59 Idaho
119, 80 P.2d 793 (1938). Under claim of right means that the claimant has used the way without
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recognition of the rights of the owner of the servient tenement. Cox v. Cox, 84 Idaho 513, 52122, 373 P.2d 929,934 (1962).
As established above, the Galvins have been farming and using the roadway
continuously, without interruption, since 1949-and therefore it is presumed that his use was
under a claim of right. Since the 1990s a farmer, Mike Wagner, has been farming this land for the
Galvins, using the same ditch and road. M Galvin Dec. at ,r 25; Wagner Dec. at ,r 7 Furthermore,
"acts signifying adverse use include performing some maintenance or improvement upon the
land in question, using the land in a manner openly against the owner's use, or expressing to the
owner a claim of right to use his land." State v. Camp, 134 Idaho 662, 8 P.3d 657, at fu 4 (2000).

Mr. Galvin did all three of these: he built the road, and consistently maintained it when needed;
he used the road in a manner against the owner's use (e.g. refusing to allow Robinson's to plant
raspberries); and he further expressed consistently over the years that his irrigation and road right
of way that could not be interfered with. M Galvin Dec.

,r,r 6, 11, 12, 14, 17, 22.

The Servient Estate had Actual or Imputed Knowledge
Generally, where a claimant establishes open, notorious, continuous and uninterrupted
use under a claim of right for the statutory period, knowledge of the owner may be presumed.
Hughes v. Fisher, 142 Idaho 474,481, 129 P.3d 1223, 1230 (2006). Each of these elements have
been established. Therefore the servient estate owner had actual or imputed knowledge. Galvins
built, maintained, and used the road, at times against the interests of the owners of the servient
estate including the Robinsons, and there is no need to demonstrate actual claim to rights. M
Galvin Dec.

,r,r 11, 12, 14, 17, 22; Magnuson Dec. Exhibit 1 attached thereto.
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The Use Greatly Exceeded the Statutory Period
The statutory period for prescriptive use previously was five (5) years, however, in 2006,
the legislature increased that time period to twenty (20) years. See JC. § 5-203. Galvins use
began in 1949. M Galvin Dec. at 16. The use continued for fifty-five (55) years through the
statutory change in 2006 and has continued another nine years to the present. Even so, Galvin
only has to establish his use for the five years prior to 2006--but regardless, Galvins meet the
statutory requirements.
Galvins have proved by clear and convincing evidence the use of the farm road was (1)
open and notorious, (2) continuous and uninterrupted, (3) adverse and under a claim of right, (4)
with the actual or imputed knowledge of the owner of the servient tenement (5) for the statutory
period.... " Hughes v. Fisher, 142 Idaho 474,480, 129 P.3d 1223, 1229 (2006). There are no
issues of material fact, and the Galvins are entitled to a judgment declaring and fixing the scope
of any and all easements, rights and secondary easements and rights to use the Farm Road for
ingress, egress, repair, maintenance and general farming practices.

B.

The City ofMiddleton Has Had Ample Time, but has Failed to Produce Any
Evidence to Refute the Galvins' Claims

The Galvins have been attempting to work with the City of Middleton and Mayor Taylor
about the issues associated with the City's predecessor, the Allaires, for years. The City and
Mayor Taylor have been aware of the Galvins' claims to the farm road for years and have had
ample time to research and investigate the Galvins' claims. The only defense the City has alleged
in response to the prescriptive easement claims is without any factual evidence and is as follows:
Defendant believes that Plaintiffs prescriptive use has not been
established for the requisite statutory period, and said use was not open
and notorious, hostile and under a claim of right. Moreover, there was no
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objection to Plaintiff's use of the roadway in question by Defendant's
predecessors most likely because the use was permissive.

See Defendant's Response to Interrogatory No. 6, attached as Exhibit 5 to the Declaration of
Scott A. Magnuson in Support of Motion for Summary Judgment. Without evidence, the City is
attempting to presume the use was permissive-which is not what the law in Idaho presumes. In

Lorang v. Hunt, the Idaho Supreme Court reiterated:
In the ordinary case, mere inaction and passive acquiescence is not a
sufficient basis for proving that the use of the claimed right was with the
permission of the owner of the servient tenement.
"The general rule is that proof of open, notorious, continuous,
uninterrupted use of the claimed right for the prescriptive period, without
evidence as to how the use began, raises the presumption that the use was
adverse and under a claim of right. The burden is then on the owner of the
servient tenement to show that the use was permissive, or by virtue of a
license, contract, or agreement." Accord State ex rel. Haman v. Fox, 100
Idaho 140,594 P.2d 1093 (1979); Webster v. Magleby, 98 Idaho 326,563
P.2d 50 (1977). See also Crow v. Carlson, 107 Idaho 461,690 P.2d 916
(1984).
107 Idaho 802,803,693 P.2d 448,449 (1984); see also West v. Smith, 95 Idaho 550,557, 511
P.2d 1326, 1333 (1973).
The Galvins have produced ample evidence to reach their threshold for establishing their
prescriptive rights. The burden is on the City to present evidence to rebut the same, and they have
not. As such, there is no genuine issue of material fact for the court to decide and the court
should grant the Galvins' motion for summary judgment.

2.

The Court Should Grant a Permanent Injunction and Order the Removal of any
Gates, Fences, or Other Obstacles Impeding the Galvins' Use of the Farm Road
(Count III).
To warrant a permanent injunction there must be reasonable grounds for apprehending

actual injury and a showing that there is reasonable probability the injury will occur. Boise Dev.
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Co. v. Idaho Trust etc. Bank, 24 Idaho 36, 133 P. 916; Lorenz v. Waldron, 96 Cal. 243, 31 P. 54;
Genetv. Delaware & H Canal Co., 122 N.Y. 505, 25 N.E. 922; Hurdv. Atchison etc. Ry. Co.,
73 Kan. 83, 84 P. 553; Lester Real Estate Co. v. St. Louis, 69 Mo. 227, 69 S.W. 300; Bigelow v.

Bridge Co., 14 Conn. 565, 36 Am. Dec. 502; 22 Cyc. 758, and cases cited.)
The Galvins have established the right to use the roadway as a prescriptive easement for
certain purposes related to the farming practices and operations. "An easement is the right to use
the land of another for a specific purpose that is not inconsistent with the general use of the
property by the owner." Capstar Radio Operating Co. v. Lawrence, 153 Idaho 411,420,283
P.3d 728, 737 (2012)(quoting Hughes v. Fisher, 142 Idaho 474,480, 129 P.3d 1223, 1229
(2006)).

"An easement owner is entitled to relief upon a showing that he is
obstructed from exercising privileges granted by the easement." Conley v.
Whittlesey, 133 Idaho 265,272, 985 P.2d 1127, 1134 (1999); see also
Bratton v. Scott, 150 Idaho 530,536,248 P.3d 1265, 1271 (2011).

Johnson v. Highway 101 Invs., LLC, 156 Idaho 1, 3,319 P.3d 485,487 (2014).
In this case the purpose of the use is to operate and maintain the irrigation drainage ditch
and to travel the roadway for other normal farming activities. M Galvin Dec. at~ 6, 7, 14. In

Morgan v. New Swed Irrigation Dist., the court provided an excellent summary of the rights
under an easement associated with the irrigation use.

An easement is the right to use another's land for a specific purpose. McKay v.
Boise Project Bd o/Control, 141 Idaho 463,471, 111 P.3d 148, 156 (2005). An
irrigation easement is not exclusive. Pioneer Irr. Dist. v. City of Caldwell, 153
Idaho 593, 601-02, 288 P.3d 810, 818-19 (2012). The irrigation district is the
dominant estate holder, whereas the land that the canal is located upon is the
servient estate. Bratton v. Scott, 150 Idaho 530,536,248 P.3d 1265, 1271 (2011).
When specific easement privileges are granted, "the easement owner's rights are
paramount to those of the servient owner." McKay, 141 Idaho at 471, 111 P.3d at
156. Idaho Code section 42-1102 states that a right-of-way includes "the right to
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enter the land across which the right-of-way extends, for the purposes of cleaning,
maintaining and repairing the ditch Here, New Sweden held an easement,
Morgan's land was the servient estate, and I.C. § 42-1102 gave New Sweden the
right to enter his land to clean, maintain, and repair the canal.

Morgan v. New Swed. Irrigation Dist., 156 Idaho 247,253,322 P.3d 980, 986 (2014); see also
J.C.§ 42-1102. The Galvins have been cited for trespass and have been excluded for exercising
their rights, to enter the property to maintain clean and repair the ditch.
Defendant should be permanently enjoined from obstructing or interfering with Galvins'
use of their prescriptive rights, and ordered to remove any fence, gates, or other barriers currently
erected.

3.

The Court Should Award Attorney's Fees and Costs to Plaintiffs
Based upon the evidence and facts of this case, the Galvins should be awarded attorney's

fees pursuant to 12-117 or 12-121 as the City of Middleton, the nonprevailing party, acted
without a reasonable basis in fact and law.
The City of Middleton was aware of the ongoing problems, disputes and alleged rights
the Galvins claimed over the farm road, prior to, and during the time the Mayor and the City of
Middleton was acquiring the same. M Galvin Dec.

,r 22. Even after the criminal trespass matters

were dismissed, the Galvins attempted, through counsel, to reach an amicable resolution, and
provided the City of Middleton with all the relevant evidence and declarations establishing the
Galvins' rights. The City of Middleton ignored the same, and its defenses are not reasonable
based upon the facts or laws.
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CONCLUSION

Based upon the aforementioned, Plaintiff's motion for summary judgment should be
granted.

DATED this 18 th day ofNovember, 2016.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 18th day of November, 2016, I caused to be served a
true and correct copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT by the method indicated below, and addressed to the following
person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
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_ _Facsimile
__ Overnight Mail
Email
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com
Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTINC.GALVINandPATRICIAL. )
)
GALVIN,
)
Plaintiffs,
)
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.

CASE NO. CV-2016-6062-C
NOTICE OF BEARING ON MOTION
FOR SUMMARY JUDGMENT

--------------)

NOTICE IS HEREBY GIVEN that a Hearing on Plaintiffs Motion for Summary Judgment,
will be held before the Honorable George Southworth on Thursday, December 22, 2016 at 9:00 a.m.,
or as soon thereafter as counsel may be heard, at the Canyon County Courthouse, 1115 Albany
Street, Caldwell, Idaho.
DATED this 18111 day of November, 2016.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 18th day ofNovember, 2016, I caused to be served a
true and correct copy of the foregoing NOTICE OF HEARING ON MOTION FOR
SUMMARY JUDGMENT by the method indicated below, and addressed to the following
person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com

_x__ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
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Albert P. Barker, ISB #2867
Scott A. Magnus~ ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P .0. Box 2139

DEC O2 2016
CANYON COUNTY CLERK
T. PETERSON, DEPUTY

Boise. ID 83701-2139
Telephone: (208) 336-0700
Facsimile: {208) 344-6034

apb@idahowaters.com
sam@idahowaters.com
Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE TWRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)

CASE NO. CV-2016-6062-C

MARTIN C. GALVIN and PATRICIAL. )

)
)
)

GALVIN,
Plaintiffs,

vs.
CITY OF MIDDLETON,

_____________
Defendant.

AMENDED NOTICE OF HEARING
ON MOTION FOR SUMMARY
JUDGMENT

)
)
)
)
)
)
)

NOTICE IS HEREBY GIVEN that the hearing on Plaintiff's Motion for Summary Judgment,
previously scheduled for December 22, 2016, has been vacated and re-calendared for January 19,
2017, at 9:00 AM, or as soon thereafter as counsel may he heard, at the Canyon County Courthouse,

r
l

1115 Albany Street. Caldwell, Idaho.
DATED this 2/!day of December, 2016.
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I HEREBY CERTIFY that on this
day of December. 2016, I caused to be served a
true and correct copy of the foregoing AMENDED NOTICE OF HEARING ON MOTION
FOR SUMMARY JUDGMENT by the method indicated below, and addressed to the following

person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com

_K_. U.S. Mail, postage prepaid
_ _ Hand Delivery

_ _Facsimile
_

Overnight Mail
Email
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DEC O2 2016

Scott A. Magnuson~ ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102

CANYON COUNTY CLERK
T. PETERSON, DEPUTY

P.O. Box2139
Boise. ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

Joseph W. Borton. ISB #5552
Victor Villegas. ISB #5860
BORTON LAKEY LAW OFFICES
141 E. Carlton Avenue
Meridian, Idaho 83642
Telephone: (208) 908-4415
Facsimile: (208) 493-4610
Attomeys for Defendant Ci'ly ofMiddleton

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF ID.AHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIA )
) CASE NO. CV-2016-6062-C
L. GALVIN (h\lsband and wife),
)
) STIPULATION TO VACATE AND
) RECALENDAR HEARING AND

Plaintiffs,

vs.

) MODIFY SCHEDULING AND
) PLANNING ORDER

CITY OF MIDDLETON,

)
)

_____________
Defendant.

)
)

The parties, by and through their attorneys of record, hereby agree to enter into the
following stipulation in the above referenced matter as follows:

Recitals
A. WHEREAS. on or about August 8, 2016. the parties filed a Stipulation for Scheduling
and Planning Order;
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B. WHEREASt on or about August 15, 2016, the court entered an Order Setting Pretrial
Conference. Status Conference, and Court Trial, adopting the deadlines set forth in the
Stipulation fol' Scheduling and Planning Order;
C. WHEREAS, Plaintiffs filed a Motion for Summary Judgment, which was calendared for
hearing for December 22, 2016;
D. WHEREAS, Defendants requested that the hearing be vacated and re-calendared for a
later date pursuant to the courtts availability. which is presumed to be January 19, 2017;
E. WHEREAS, Plaintiffs" expert disclosure is due on or before January 31, 2017 pursuant to
the scheduling and planning order, and Plaintiffs expressed concerns about the timing of the
disclosure juxtaposed with the mling from the court on summary judgment;
F. WHEREAS, the parties have agreed to vacate and re-calendar the Motion for Summary
Judgment hearing. and likewise modify the expert disclosure dates accordingly in hopes of
having the court's ruling prior to said disclosures.

Stipulation am/Agreement
NOW. THEREFORE. based upon the aforementioned Recitals, herein incorporated by
reference and acknowledged as being true and accurate. the Parties hereby stipulate and agree as
follows:
1. Plaintiffs' Motion for Summary Judgment hearing. currently calendared for December 22.
2016, is hereby vacated, and re-calendared to be heard on January 19th at 9:00 AM or as soon
thereafter as counsel may be heard.
2. Plaintiffs• counsel will draft and circulate an amended notice of hearing regarding the

same.
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3, The expert disclosure deadline~ as found within Stipulation for Scheduling and Planning

Order. at paragraphs 2(c)(i) through (iii) shall be modified to read as follows:
i.

Plaintiffs' deadline: 90 days prior to trial

ii.

Defendant's deadline: 75 days prior to trial

iii.

Rebuttal experts: 60 days prior to trial

4. All other deadlines shall remain as previously stipulated and ordered.
5. This may be executed in one or more counterparts. each of which shall be deemed an
original and all of which together shall constitute one Agreement. Delivery of an executed

counterpart of a signature page via facsimile or e-mail shall be considered effective as delivery of
an originally executed counterpart. and may be filed as part of an original.
DATED this Z~ay of December, 2016.

T & SIMPSON LLP

Sc tt
agnuson~.
Attorn ys for Martin C. Galvin and Patricia L.

Galvin

DATED this_ day of December, 2016.

BORTON-LAKEY LAW & POLICY

Joseph W. Borton
Victor Villegas
Attorneys for City ofMiddleton
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3. The expert dfadostue dendliues,. as found ,vilhill Siipulation ·fo1' .Scheduling and Plauning

Order. flt paragraphs 2(cj(i) thrnngb (iii) shall be modified w read as foHQw.s:

L

P.laintit'fi;' de.a4Hne: 90 days Jl.l.ior ro t-rial

ii.

De:fendw:n•, dead.tine: 75 d~s ptior to trial

.111,

RebutW o-x:pcrb: 60 d:t>•!i prjoi:, to trial

5. Thi"s rnt1y bc··cx:~u:tcd ..i:n or,.e ot mo1'{'. to1mt<erparts, li\n$ of wl1ich shall be dee-med an

<1rigfoa.l -and all of which toget:htr sha:1.1 CO!tstitott one Agrcenic:t1t Delivery of ru\ e~e.eutcd

an originally e-xeouted coimterpart. anEl muy-be .filed as part of an original,
DATHJ) this ........ dtty of December, 2016.

.Albert P. D~er
Sl.lOtt A. Magnusou
Attarney~.for Mt.irtin. C. (:lah•in anti P~h·it.,1(-J L.
Gali-in
DATED tJ1is- ___;__ day ofDet!omher, 2016.
BORTON-LAKEY LAW-& P.OLIC'V
I

,.../:z.~ \ p..-·•·(.,l-/4(t.t!Pif.
. ....

/'<.~r.f),' ..

ioscp.b. w. f.for.ton

#

Victor. Villegas
Atrorneysfer City oJMiddlett.n•;

8.'.flPUL~TIO.N TO \!.,\CATE A.NJ> RP.CAl,ENl)AR .lf£AR.lNG AND !V{OOIP.V ~C.Hli.llUlJN.G AN.Q
Pl,ANNrNc ORD~N:

.1

119

Albert P. Barker, ISB #2867
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. Boise, ID 83701-2139
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DEC 1 2 2016
CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN V. GAL VIN and PATRICIA L. )
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
)

CASE NO. CV-2016-6062-C
DECLARATION OF MIKE WAGNER

---------------)

I, MIKE WAGNER, hereby declare as follows:
1.

"'"'

I am a resident of flte Ci~ efldiddltJfeft, Canyon County, State ofldaho, over the age of

eighteen (18) years, and not a party to the above-entitled action. If called as a witness herein, I
could and would competently testify to the following based upon personal knowledge.
2.

I graduated from Middleton high school in 1978 and have been self-employed in the

farming industry since.
3.

I am a Director of Mike Wagner Farms, Inc. ("MWF") with its principle place of business

in Middleton, Canyon County, Idaho.
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4.

-

I am also on the Board of Directors for Black Canyon Irrigation District, which services

the land with irrigation water in that area.
5.

I have been self employed as a farmer since about 1978. I farm other people's land, and I

also assist owners of property in the specific or daily farming activities of their land.
6.

I know Marty Galvin, and have farmed the Galvins' land for about fifteen (15) or twenty

(20) years, during the 1990s and 2000s-through the present day.
7.

During the time I farmed the Galvins' property, Willis road was always a dirt farm road to

the north of and parallel to the Galvins' drainage ditch. My employees and I have used the road
when farming the Galvins' property for general farming practices, until recently when some of
the conflict over the road started.
8.

We used the dirt road to irrigate, check the water, and haul equipment and crops in and

out every year.
I declare under penalty of perjury pursuant to the laws of the State ofldaho that the
foregoing is true and correct.

DATED this.J_!/day of October, 2016.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 8th day of December, 2016, I caused to be served a true
and correct copy of the foregoing DECLARATION OF MIKE WAGNER by the method
indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com

_ _ U.S. Mail, postage prepaid
__ Hand Delivery
_x_Facsimile
__ Overnight Mail
Email

\,,J,., Li&
Jessica L. Witt, Legal Assistant
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CANYOf'-J COUNTY CLERK

M MARTINEZ, DEPUTY

Victor Villegas [ISB No. 5860]
BORTON LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV- 2016-6062

MARTIN V. GALVIN and PATRICIA L.
GAL VIN (husband and wife),
Plaintiffs,

MEMORANDUM IN OPPOSITION
TO PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

V.

CITY OF MIDDLETON,
Defendant.
COMES NOW, Defendant the City of Middleton (the "City"), by and through their
attorney of record, Victor Villegas of the firm BORTON LAKEY LAW OFFICES, and hereby submits
this Memorandum in Opposition of Plaintiffs' Motion for Summary Judgment. For the reasons
discussed below, the Plaintiffs' Motion for Summary Judgment should be denied.

INTRODUCTION
This case involves a quiet title action.

Plaintiffs Martin and Patricia Galvin (the

"Galvins") allege that they have established a prescriptive easement across land that the City had
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recently acquired from a third party, Phillip and Michelle Allaire (the "Allaires"). The Galvins
have moved for Summary Judgment to which the City provides its response in opposition to the
Galvins' motion.
STANDARD OF REVIEW

Summary judgment is appropriate "if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c); McKay v.
Walker, No. 42434, 2016 WL 1163034, at 3 (Idaho Mar. 23, 2016). "In making this

determination, all allegations of fact in the record, and all reasonable inferences from the record
are construed in the light most favorable to the party opposing the motion_;·, Brewer v.
Washington RSA No. 8 Ltd P'ship, 145 Idaho 735, 738, 184 P.3d 860, 863 (2008) quoting City of
Kellogg v. Mission Mountain Interests Ltd, 135 Idaho 239, 243, 16 P.3d 915, 919 (2000).

To survive Summary Judgment, an adverse party may not rest upon the mere allegations
or denials of that party's pleadings, but the party's response, by affidavits or as otherwise
provided in the Idaho Rules of Civil Procedure, must set forth specific facts showing that there is
a genuine issue for trial. I.R.C.P. 56(c). A mere scintilla of evidence or only slight doubt as to
the facts is not sufficient to create a genuine issue of material fact for the purposes of summary
judgment. AED, Inc. v. KDC Investments, LLC, 155 Idaho 159, 163, 307 P.3d 176, 180 (2013).
"[T]he nonmoving party must submit more than just conclusory assertions that an issue
of material fact exists .... " Jenkins v. Boise Cascade Corp., 141 Idaho 233, 238, 108 P.3d 380,
385 (2005) (citing Northwest Bee-Corp. v. Home Living Serv., 136 Idaho 835, 839, 41 P.3d 263,
267 (2002). If genuine issues of material fact exist, summary judgment is not proper.

Ill
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Ill
Ill
STATEMENT OF RELEVANT FACTS

1.

On or about March 7, 2014, the City obtained via Warranty Deed from Phillip and

Michelle Allaire (the "Allaires") to a fifty (50) foot strip of land which will be used by the City
as a public right-of-way for future Willis Road. See Exhibit A Affidavit of Victor Villegas In
Support Of Memorandum In Opposition To Plaintiffs' Motion For Summary Judgment

(hereinafter "Villegas Affd. ").
2.

On or about August 3, 2015, the City entered into a license agreement with the

Allaires and Desiree and Nicholas Masterson (the "Mastersons") that provides that 50-foot strip
of land will be used a driveway and service road by the Allaires and Mastersons until
construction of Willis Road is commenced. See Exhibit B to Villegas Affd.
3.

On or about June 28, 2016, the Galvins filed this lawsuit to quiet title to the future

Willis Road that had been deeded to the City arguing that they had established a prescriptive
easement several years before the City took ownership of the roadway. See Complaint for
Declaratory Reliefand to Quiet Title (hereinafter "Complaint").

4.

While the Galvins' present motion details conduct through supporting affidavits

pointing to past acts as early as 1946 in support of their argument for a prescriptive easement,
Galvins leave out relevant facts concerning the rezone and development of their property that
bears upon issues in this case. Specifically, on or about August 19, 1996, Galvins submitted an
Applicant Intent Form with the Canyon County Planning and Zoning Commission to begin the
process of rezoning their property (including Section 5 T4N R2W) from having two zoning
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categories of Agricultural and Rural Residential to having all of the property zoned as only Rural
Residential. See Exhibit C to Villegas Ajfd.

Applicant Intent Form, p. 2,

,r

8 (Bates No.

City000098). The identified properties for conversion included Assessor's Account Numbers
R33877, R33883, and R33881 (referred to collectively hereafter as "Galvin Property"). See Id. at
p. 1 (Bates No. City000097). Further, Galvins indicated that "All farm operations will stop and
land will be converted to residential use." See id. at p. 3, ,r 9 (Bates No. City000099).
5.

The Galvins submitted their Application for Zoning Amendment, dated August

19, 1996 requesting a conditional use permit and planned unit development See Exhibit D to
Villegas Ajfd. (Bates No. City000088-96).

6.

Later, The Galvins submitted a second Application for Zoning Amendment or

Conditional Use Permit seeking conditional use permit, comprehensive plan change and rezone
which was received on or about April 23, 1997. See Exhibit E to Villegas Ajfd.
7.

As part of the application process the Galvins also submitted a letter of intent

dated January 14, 1997 to Jerry Jones at the Canyon County Planning and Zoning. See Exhibit
F to Villegas Ajfd., (Bates No. City000l 15). In that letter Martin Galvin stated that he had

farmed the Galvin Property for "approximately 50 years" and that "due to health and age [he] no
longer [had] the desire to farm." Id. In the same communication, Mr. Galvin represented that
their intent was to convert the Galvin Property from "260 acres of agriculture and dry grazing
ground ... to approximately 120 lots and a [sic] 18 hole golf course." Id.
8.

The subject alleged easement of this litigation (the "alleged easement" or

"disputed roadway") is the strip of land just north of Section 5 T4N R2W, Assessor's Account
Number R33877 of the Galvin Property, and was part of the Galvins' Letter of Intent and
Application for Zoning Amendment submitted to Canyon County The Galvins submitted their
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Application for Zoning Amendment, dated April 23, 1997. Compare Complaint, Exhibit A with
Exhibits C, E and F to Villegas Ajfd. (Bates No. City000097, City000 118 and City000 119).

9.

On or about December 24, 1997, a hearing to address Plaintiffs' application for

rezoning was continued to January 20, 1998. See Findings of Fact, Conclusions of Law and
Order, In re Petition of C&G, Inc., DSD Case No. 961560L06-4-2W (Canyon County, March
20, 1998). At the January 20, 1998 hearing, the Board of County Commissioners conditionally
approved Plaintiffs' request. See Exhibit G to Villegas Ajfd. (Bates No. City000120-000134).
10.

On or about February 20, 1998, and again on March 17, 1998, Plaintiffs continued

to seek rezoning of the Galvin Property. See Id at p. 2 (Bates No. City000120)
11.

Plaintiffs both testified "in support of the rezone" during hearings. See Id. at p. 4.

(Bates No. City000123)
12.

The Board of County Commissioners for Canyon County (the "Board") made a

finding of fact that "Martin Galvin has farmed the land for approximately fifty (50) years and is
no longer able to farm the land." Id. at p. 10, (Bates No. City000129)
13.

On or about March 20, 1998, the Board, based m part on Plaintiffs'

representations and testimony, ordered the Plaintiffs' desired rezoning of the Galvin Property.
See Id. at p. 14, (Bates No. City000133)
14.

On or about March 20, 1998, the Board of Canyon County issued Ordinance No.

98-002 (the "Ordinance") that took effect on March 26, 1998 rezoning the Galvin property to
rural residential. See Exhibit H to Villegas Affd.
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ARGUMENT

I. Material Issues of Fact Exist Regarding Galvins Abandonment of the Disputed Road.
Assuming that Galvins are able to meet all the elements necessary to establish a
prescriptive easement over and across the disputed roadway, there are genuine issues of fact
whether Galvins abandoned the use of the roadway thereby eliminating the need to have the
access.
Appellate decisions have held that that mere non-use of an easement does not effect an
abandonment of the easement. Ko/ouch v. Kramer, 120 Idaho 65, 67, 813 P.2d 876, 878 (1991).
To show abandonment of a property right such as an easement, one must prove a clear,
unequivocal and decisive act of the party abandoning the property right. Perry v. Reynolds, 63
Idaho 457, 464, 122 P.2d 508, 510 (1942). "Abandonment is a matter of intent, coupled with
corresponding conduct; thus a question of fact." O'Brien v. Best, 68 Idaho 348, 357, 194 P.2d
608, 613 (1948) (underlining added).
In the case of Weaver v. Stafford, 134 Idaho 691, 8 P.3d 1234 (2000) (overruled on other
grounds), the Idaho Supreme Court addressed whether respondent, Mr. Stafford, held a
prescriptive easement to a dirt irrigation dich. The Weaver Court held that even if it were to
assume that a prescriptive easement to the dirt ditch existed, there was evidence in the record that
Mr. Stafford had "filled in the original dirt ditch in the fall of 1994. Stafford's act is sufficient to
abandon any prescriptive easement which may have existed in the dirt ditch. Id. at Idaho 698,
P.3d 1241.

The Weaver Court concluded, "[w]e therefore hold substantial and competent

evidence supports the district judge's determination that Stafford did not have a prescriptive
easement in the original dirt ditch." Id.
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In this case, there is a genuine issue of fact whether the Galvins (assuming they have
proved that they have a prescriptive easement) have abandoned their easement when they applied
for and obtained approval to rezone of their property to construct a 120-lot subdivision and golf
course. It is undisputed that the Galvins submitted an application on April 23, 1997 to Canyon
County seeking to rezone their property from Agricultural to Rural Residential. See Exhibit E to
Villegas Affd. As part of the application process, Mr. Galvin wrote to the Canyon County
Planning and Zoning stating that his intent is to "convert 260 acres of agricultural and dry
grazing ground ... to approximately 120 lots and a 18 hole golf course."

See Exhibit F to

Villegas Affd. Importantly, Mr. Galvin states in a letter to Canyon County, that he no longer
desired to farm his land:
This ground has been in my family for approximately 122 years I've farmed here for
approximately fifty years and due to my health and age I no longer have the desire to
farm and I feel this will be a good transition for the city of Middleton and the surrounding
area.
See Exhibit F to Villegas Affd (Bates No. City000115) (underlining added).

The Galvin

application even stated that "[a]ll farm operations will stop and land will be converted to
residential use." See Exhibit C to Villegas Affd. at p. 3,

,r 9 (Bates No.

City000099). Canyon

County entered its Findings of Fact and Conclusions of Law granting the rezone and conditional
use permit for the golf course. In its Findings and Conclusions, Canyon County made a specific
finding that "Martin Galvin has farmed the land for approximately fifty (50) years and is no
longer able to farm the land." See Exhibit G to Villegas Affd., (Bates No. City000129)
The Galvins argue that the prescriptive easement they own is related to their farming
operations (i.e. agricultural use). Martin Galvins' affidavit in support of summary judgment
states that he used the disputed roadway to check water during irrigation. See Galvin Affidavit ,r
6. Mr. Galvin testifies that he drove his wheat trucks over the road that he calls his "agricultural

Memorandum in Opposition to Plaintiffs' Motion for Summary Judgment

129

Page 7

right-of way road." See Galvin Affidavit

,r,r

11-12. Thus, when the Galvins applied for and

received approval to rezone their agricultural use to a residential subdivision and golf course, this
acted as an unequivocal act to abandon the prescriptive easement. The Galvins unequivocally
stated that "[a]ll farm operations will stop and land will be converted to residential use." The
Galvins actions are analogous to Mr. Stafford's filling in the ditch.

However, the Galvins

"filling in their ditch" took approximately two years to get their land rezoned. Viewing the facts
in a light most favorable to the City, as the non-moving party, the Galvins two-year, purposeful
actions to rezone their property from an agricultural use into a residential subdivision and golf
course demonstrates their intentional act to abandon the prescriptive easement.
II. The Galvins Have Not Proved The Elements of a Prescriptive Easement After
Abandonment Occurred In 1998.

After the enactment of Ordinance 98-002 granting the Galvins rezone of their property to
a subdivision and golf course, it is incumbent for the Galvins to establish that they established a
prescriptive easement once again.
A party seeking to establish the existence of an easement by prescription "must prove by
clear and convincing evidence use of the subject property, which is characterized as: (1) open
and notorious; (2) continuous and uninterrupted; (3) adverse and under a claim of right; (4) with
the actual or imputed knowledge of the owner of the servient tenement (5) for the statutory
period." Beckstead v. Price, 146 Idaho 57, 62, 190 P.3d 876, 881 (2008); Hodgins v. Sales, 139
Idaho 225,229, 76 P.3d 969, 973 (2003).
(a) Issues of fact exist when the Galvins reasserted their use of the roadway as
adverse and under a claim of right.

In this case, there are missing facts and evidence to support a finding that the Galvins
established a prescriptive easement after 1998. For example, Mr. Galvin testifies that Hazel
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Robinson was not happy with his use of wheat trucks to go over the road.
Declaration

,r

12 and

,r

14.

See Galvin

Those instances must have occurred prior to 1998 because Mr.

Galvin stated in his letter of intent to the Canyon County Planning and Zoning Commission that
his health no longer allowed him to farm. So, by 1998 there are issues of fact regarding what
action(s) the Galvins took to establish that their use of the disputed roadway was once again
adverse to the Robinsons and under a claim of right.
In fact, the Declaration of Howard Powell (that was submitted with the Galvins motion
for summary judgment) raises additional questions of material fact on the issue of adverseness.
Mr. Powell's declaration establishes that by 2003 he was using the road for farming purposes to
farm Hazel Robinson's 20 acres and Margaret Falkenstein's 10 acres. See Powell Declaration of
Howard Randolph Powell

,r 6.

Idaho Courts have found that "there is a common exception to

the presumption of adverseness if the use of a driveway is in common with the owner and the
general public without some decisive act on the part of the user indicating a separate or exclusive
use." Marshall v. Blair, 130 Idaho 675, 680, 946 P.2d 975, 980 (1997). Mr. Powell's use of the
roadway to farm Falkenstein's 10 acres (a person other than the servient estate) is indicative of
the owner's and the general public's usage (e.g. Falkenstein) of the roadway.
Likewise, evidence to be presented at trial may show that the Galvins did not use the
roadway after 1998 or did not use the roadway in a manner that was adverse or exclusive to the
Robinsons and therefore no subsequent prescriptive easement has been established.

(b) Issues of fact exist whether the Galvins use of the roadway after 1998 was
continuous and uninterrupted.
In addition to Howard Powell's use of the roadway, as discussed above, the declarations
of Mike Wagoner and Tom Young raise questions of material fact whether the roadway was used
by the general public and therefore the Galvins use was not continuous and uninterrupted. Mike
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Wagoner states that he and his employees used the roadway from the 90's to present for farming
operations. See Wagoner Declaration, 6 and 7. It is unclear from the declaration whether Mr.
Wagoner is an agent working for the Galvins or whether Mr. Wagoner leased the Galvins' land
for his own business purposes. This is an important distinction because it calls into question
whether the use of the roadway was not only adverse and under a claim of right, but also
continuous without interruption by the public's use of the roadway. Likewise, the declaration of
Tom Young states that he would use the roadway for his personal purpose to go visit his friend
who lived to the east of the Galvins, which once again is indicative of public use. See Tom
Young Declaration , 6.

Mr. Young's declaration however does not state the timeframe he

would use the roadway, but viewing the facts in a light most favorable to the City, the timeframe
that Mr. Young used the roadway should be construed to encompass both pre- and post-1998
abandonment.
(c) Material issues of fact whether the 5-year or 20-year limitation period applies.

As part of the elements necessary to establish a prescriptive easement, Idaho law requires
that the party asserting the prescriptive easement prove by clear and convincing evidence that
their use was for the "statutory period." Beckstead v. Price, 146 Idaho 57, 62, 190 P.3d 876, 881
(2008). Idaho Code Section 5-203 states in pertinent part:
No action for the recovery of real property, or for the recovery of the
possession thereof, can be maintained, unless it appears that the plaintiff, his
ancestor, predecessor or grantor, was seized or possessed of the property in
question within twenty (20) years before the commencement of the action;
and this section includes possessory rights to lands and mining claims
Prior to its amendment in 2006, the statute required 5 years to establish a prescriptive easement.
In this case, there is no evidence on the record to establish when the Galvins took steps to
reassert a prescriptive easement over the roadway after their abandonment in 1998.
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reassertion of when the adverse period began is germane to this lawsuit because the 20-year
statutory period of Section 5-203 may be the applicable limitations period.

At this point this

Court cannot find, as a matter of fact, that the Galvins met the statutory period under the 5 or 20
year period.

III. There Are Genuine Issues Of Fact Establishing The Dimensions
Of The Prescriptive Easement.

The Galvins have not presented any evidence to establish the physical dimensions of the
alleged prescriptive easement that they claim to own.
The Idaho Supreme Court has held that the scope of a prescriptive easement is fixed by
the use made during the prescriptive period. Beckstead v. Price, 146 Idaho 57, 64-65, 190 P.3d
876, 883-84 (2008). The holder of the prescriptive easement "may not use it to impose a
substantial increase or change of burden on the servient tenement." Id. The Bec'kstead case
involved an appeal from the district court's ruling finding that a prescriptive easement had been
created. The Bec'kstead Court remanded the case back to the district court to determine the
dimensions of the easement:
We affirm the district court's decision that the Becksteads acquired a
prescriptive easement and that the scope of that easement is for the purposes
of ingress and egress, recreation, grazing cattle, and making improvements to
the Beckstead Property. However, we remand the case to the district court for
the limited purpose of determining the dimensions of the easement.
Bec'ksteadv. Price, 146 Idaho 57, 69, 190 P.3d 876,888 (2008)

In this case, the Galvins have not presented any evidence both prior to and after the
abandonment of their alleged easement that would establish the physical dimensions of said
easement. For this reason, summary judgment is improper.
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IV. Issue Of Material Fact Exist Whether The Allaires' Actions Of Erecting A Fence
Constituted A Private Condemnation Of The Easement.

It is undisputed that the Allaires erected a fence over the qisputed roadway.

See

Complaint ,i 14 and 22. Whether the Allaires intended it or not, the act of erecting the fence and
conveying the roadway to the City acts as a private condemnation of the alleged prescriptive
easement.
Idaho appellate decisions have recognized the theory of private condemnation. "The
legal concept of eminent domain generally applies only to the government or to its designated
agents. However, there are certain Idaho cases which have upheld the right of private entities to
exercise the power of eminent domain in certain limited circumstances." Cohen v. Larson, 125
Idaho 82, 84, 867 P.2d 956, 958 (1993). For example, in Potlatch Lumber Co. v. Peterson, 12
Idaho 769, 88 P. 426 (1906), the Idaho Supreme Court found that the Potlatch Company was
entitled to condemn twelve acres of land belonging to a private party for use as a storage
reservoir for its logs. See Id. In that case the court recognized that the Palouse River was "the
only means of transporting the timber from the forests to the market" and small dams and storage
reservoirs were the only way to move the logs once water depth dropped below certain levels. 12
Idaho at 775, 88 P. at 427. In other instances, the Idaho Supreme Court has approved private
condemnation for logging roads, Blackwell Lumber Co. v. Empire Mill Co., 28 Idaho 556, 558,
155 P. 680,684 (1916), for pipelines, Yellowstone Pipe Line Co. v. Drummond, 77 Idaho 36,287
P.2d 288 (1955), and for furnishing electricity, Washington Water Power Co. v. Waters, 19 Idaho
595, 115 P. 682 (1911).

The Cohen Court however was careful to note that "the proposed use

for which a party's land was taken was to serve the public of this state." Cohen v. Larson, 125
Idaho 82, 84, 867 P.2d 956, 958 (1993). "The proposed use need not be strictly public, but it
must at least benefit the public welfare or the economy of the state." Id. (italics in the original).
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In this case, it is undisputed that the roadway will be used for the future Willis Road
extension. Assuming that the Galvins have re-established a prescriptive easement after 1998, the
Allaires construction of the fence, and thereafter conveyance of the roadway to the City,
amounted to a private condemnation of the alleged prescriptive easement. There remains as a
question of fact how much is owed for the taking of the easement if in fact there was a private
condemnation.
CONCLUSION
There are genuine issues of material fact that preclude summary judgment that surround
the effect of the Galvins' abandonment of the prescriptive easement. Evidence necessary to
prove up the elements of a prescriptive easement such as whether the Galvins use after 1998 was:
(1) open and notorious; (2) continuous and uninterrupted; (3) adverse and under a claim of right;
and (4) for the statutory period have not been proven.
The Idaho Supreme Court has stated prescriptive rights "should be closely scrutinized
and limited by the courts." Gibbens v. Weisshaupt, 98 Idaho 633,638, 570 P.2d 870, 875 (1977).
Based on the arguments set forth above, the City respectfully requests that this Court deny
Plaintiffs' Motion for Summary Judgment.
DATED this~ day of January, 2017.

BORTON LAKEY LAW OFFICES

By
Attorney for Defendant

Memorandum in Opposition to Plaintiffs' Motion for Summary Judgment

135

Page 13

'

...

•

•
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the --5.__ day of January, 2017, I served a true and correct
copy of the foregoing by delivering the same to each of the following individuals by the method
indicated below, addressed as follows:

Albert P. Barker
Scott A. Magnuson
BARKER ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Facsimile: (208) 344-6034

t

U.S. Mail
Facsimile
--..,r
Email
_ _ _ Hand Delivery
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_F_l_r,k--}BM
JAN O5 2017

Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com

CANYON COUNTY CLERK
M MARTiNEZ, DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No.: CV- 2016-6062-C

MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

AFFIDAVIT OF VICTOR
VILLEGAS IN SUPPORT OF
MEMORANDUM IN OPPOSITION
TO PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

Plaintiffs,
V.

CITY OF MIDDLETON,
Defendant.
STATE OF IDAHO

)

) ss.
County of Ada

)

Victor Villegas, being first duly sworn on oath, deposes and states as follows:
1.

I am the attorney of record for Defendant City of Middleton, and make the following

statements based upon my own pt::rsonal knowledge.
2.

That attached to as Exhibit A is a true and correct copy of a Warranty Deed recorded in

the real property records of Canyon County as Instrument No. 2015-029870. Said exhibit was produced
in discovery and bears the bates stamp City000013-000014.
Affidavit of Victor Villegas in Support of Memorandum in
Opposition to Plaintiffs' Motion for Summary Judgment
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3.

That attached to as Exhibit Bis a true and correct copy of a License Agreement To Use

Public Road Right-Of-Way recorded in the real property records of Canyon County as Instrument No.
2015-029869. Said exhibit was produced in discovery and bears the bates stamp City000015-000022.
4.

That attached to as Exhibit C is a true and correct copy of document titled Applicant

Intent Form obtained from the public records of the Canyon County Development Services Department.
Said exhibit was produced in discovery and bears the bates stamp City000097-000114.
5.

That attached to as Exhibit Dis a true and correct copy of document titled Application

for Zoning Amendment or Conditional Use Permit, dated March 7, 1997, and obtained from the public
records of the Canyon County Development Services Department. Said exhibit was produced in
discovery and bears the bates stamp City000088-00096.
6.

That attached to as Exhibit E is a true and correct copy of a second document titled

Application for Zoning Amendment or Conditional Use Permit, dated April 23, 1997, and obtained from
the public records of the Canyon County Development Services Department. Said exhibit was produced
in discovery and bears the bates stamp City000 118.
7.

That attached to as Exhibit F is a true and correct copy of a letter from Martin Galvin to

Jerry Jones, dated January 14, 1997, and additional accompanying documentation, which was obtained
from the public records of the Canyon County Development Services Department. Said exhibit was
produced in discovery and bears the bates stamp City000l 15-000117 and 000119.
8.

That attached to as Exhibit G is a true and correct copy of Findings of Fact, Conclusions

ofLaw and Order, In re Petition of C&G, Inc., DSD Case No. 961560L06-4-2W (Canyon County Board

of Commissioners, March 20, 1998) obtained from the public records of the Canyon County
Development Services Department. Said exhibit was produced in discovery and bears the bates stamp
City000120-000134.
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9.

That attached to as Exhibit H is a true and correct copy of Canyon County Ordinance

No. 98-002 obtained from the public records of the Canyon County Development Services Department.
Said exhibit was produced in discovery and bears the bates stamp City000136-000145.

FURTHER YOUR AFFIANT SAYETH NOT
DATED this _J__ day of January, 2017.

By:---~'--=----~~____,-;J=---"-~---------

VictorViu~~

Attorney for Defendant

Subscribed and sworn to before me this~ay of January, 2017.

Notary Public for Ioaho
Residing at: Co La,we 11,
My Commission Expires:

Affidavit of Victor Villegas in Support of Memorandum in
Opposition to Plaintiffs' Motion for Summary Judgment
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the _,2__ day of January, 2017, I served a true and correct
copy of the foregoing by delivering the same to each of the following individuals by the method
indicated below, addressed as follows:

Albert P. Barker
Scott A. Magnuson
BARKER ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Facsimile: (208) 344-6034

Affidavit of Victor Villegas in Support of Memorandum in
Opposition to Plaintiffs' Motion for Summary Judgment
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2015-029870
RECORDED

08/04/2015 03:25 PM

CHRtS YAMAMOTO
CANYON.COUNTY RECORDER

NO FEE

Pgatt2 EHOV'.t'ELL

DEED
MIDQI.ETON<CITY OF

WARRANTY DEED
FOR VALUB RECBIVBD. PIDLIP 1. ALLAIRE and MICHBLB ALLAlRB. husband and wife

(indMdually and oollectivoly "Granfx>t') do hereby •grant, coawy. ·measo, and :ranisc to the City of
Middleton, Jdabo, an Idaho :manioipal corporation located at 6 N. Dowey A~ Midd1cton. Idaho, 83644
{Gnutteo) all of Grantor's right, title and ititc:lnmt in and to the ftlld pmpmty described in Bxhi"bit A,
attacbm hereto and incorpora.tod heroin (Property).
TO.HAVB AND TO HOLD tho Property with appummances unto the Giazae. its successors and usigns.
Onntor hcnby .!)CJVeJII.Dtl to and wJth the Grantee that G:nmtor is the owner in fee simple ofihe Jlropmty;
that said Property is free from all encumbrancm. except fer iniptkm ~ general taxes and
assessmems for the year 2015 and mblequent years,, and (CC&lb) covcnams, conditions, restrictions and
easements of record; and that Onmtor has authority to convey the Property with wammts and will defend
1.ho ame tiom all lawful clabns.
DATED: -

.3 , 2015.

GRANTO.RS

STATE OP'JDABO

)

i

)

I

II
__._.ui1_·_ _ _ __
20
MyCoounlwon expm: _1_i.1_s....;f__

City000013
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COMPASS LAND SURYKYJNG, P,LL.C.

•

419MadrvneCir.
Nampa; Idaho 83886

Cfiant Cit¥ ofMk.lrlalun
Data: July %1, 2015
Job No.! 2115

VWWS ROAD60FOOT
RIGHT OFWAV DESCRIPTION

A 50.00 toot wide 8llrip of land being a porlon of the SW 1/4 SN 1.14 of Section 32. T.owneltJp 5 Nonh, Range
2 West. Boise Mark1an. Canyon County Idaho. moRII parlcularty dNcrlbad 11.fdlcMI:

CommMcinl at a fooM 3 ·Inch dlamemr ~ alumlnum dfek ~ lhe SN comer of e1id SW 1/4
31 and 32 ol Township 5 Not'lh, Aange 2 West, and teCtiOM 5
~ 1141 (aection comer common
and 8ofT()Wftshrp 4 Noltb, Range 2 Well). said comerblllll Si •OQ" Gr ,1• E., a di81anceof2139.82ftNt
from &found 3 Inch diameter bras disk 8'lamped "LS 8871115/80'" rnartinO the NW comer of aatd 8W 1/4,

tr>..._

~ 1/4 comer);

lbenCaatona lhe IOUtMl1y boundmy of said SW 114 SW 114, N. Ir 50163" E., a tlstance of-85U9featl0

afoond 51811\Ch diametsr Iron pin stamped -sutnvan P1.S 1.s.we- malti)g tie POJNTCF~

Thence OOC'dtnwng along the SOUCheriY boundary of said SW 1/4 SW 114. N. 890 80' 53" E•• 8 diellnce .of
~ "Sulha1 PL$ f34W naklnglte SE comer of
659.59 faet _,.. found 518
aafd SW 1/4 SW 114. (W 1/16 corner cammon to Ndlan 32 T0'1111111dp &North, Range 2.WNI. and eec1ton 5
Townshlp4 North, Range 2 w.st);

tnch.,..._.fnm,..

Thence along lhe ~bol&lldNy otaald SW 114 sw 114, N. oo-oe•

»• w.. a dllllnoe of 60.00 ftNltto a

point;
ThenCe pantlel wilh theaoutherty boundary Of uld SW 1"4 SW1/4. S. 89" 50' U- Wqa dlalanced85U1
feet lO a Point;

Them'» S. 00-01' 57' E., a diltam» of-50.00 feet fD ttie PONTOFBEO/IININO.
TNs par<>el containl 32.979 squal'8 faet or 0,75 acraa more or re..
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201 s..029869
RECORDED

08/04/2015 03:24 PM

I
CHRIS YAMAMOTO

CANYON COUNTY RECORDER
Pgs=S EHOVVEU..

NO FEE

AGR

MIDDLETON CITY OF

LICENSE AGREEMENT
TO USE PUBLIC ROAD RIGHT-OF-WAY
TIIlS LICENSE AGREEMENT (Agreement) is made, entered into and effective this _
day of August, 201S, by and between: Philip I. Allaire and Michele Allaire (also known
as Michelle Allaire), husband and wife (Alls.ire), and Desiree M. Masterson and Nicholas E.
Masterson, husband and Ylife (Masterson), the Allai.res and Mastersons individually and
collectively as Gnmtor, and the CITY OF MIDDLETON (City), a municipal corporation
organized and existing under the laws oftbc State of Idaho (Omntee).

3

RECITALS
WHEREAS, the City owns the real property described in Exlubit A and Allaire owns the
real property described in Exhibit B (Alla.ire Driveway and Service Road), and both exhibits are
attached hereto and mcmporat.ed herein;

WHEREAS, Alla.ire intends to convey the zeal property descn"bed in Exhibit B to the
City as public right-of-way for future Willis Road;
WHEREAS~ the City prepared a reoord-of~survey that WW!I filed for record in Canyon
County, Idaho on May 7, 2015 as Imt:rumem No. 2015-016524, and prepm:ed legal descriptions
of real properties belonging to Allaire and the Trust;

WHEREAS, Allaire loaded the Columbia 591 Red Top Bin, IS foot high by 13 feet
diameter metal silo belonging to the City at 24009 Cemetery Road, Middleton, Idaho: and
delivered and set it up o:n the Alla.ire's real property at 24066 Middleton Road, Middleton, Idaho;
WHEREAS, the City prepared the record-of-survey md gave the silo to Allaire in
exchange for Allaire conveying to the City the real property described in Exhibit B;

WHEREAS, until constmction of Willis Road is commenced on the real properties
described in Exhibits A and B, the parties desire to enter this License Agreement to ensure: 1)
the City, Allaire and Masterson have exclusive use of the Allaire Driveway and Service Road; 2)
Al1mre and Masterson construct and maintain a gate at the west boundary of the Allaire

LicemeAgreement lbr the Use oflUgbt-of-Way

1
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Driveway and Service Road; and 3) the City :imtall and maintain a barrier at the east boundary of
the Allaire t)riveway and Service Road;

WHEREAS, the parties desire to deem that oo:nstmction of Willis Road has commenced
on the date of the preconstructlon meeting of contractors hired to COl'.'!.StI'uct Willis Road in the
Allaire Driveway and Service Road; and

WHEREAS, the parties intend for the City to sign this License Agreement
simultaneously with Allaire signing a deed conveying the right-of-way described in Exhibit B to
the City.
NOW THEREFORE, in oomidm.tion of the promises and mutual belle~
representations, oovemm.ts, and agreements herein.aftel' contained, and for good and valuable
ccmmde.mtion, the sufficiency and receipt of 'Which is hereby acknowledged, the Parties agree as
follows:
ARTICLE 1. GRANT OF LICENSE
The City hereby grants to Allaire and Mastmon a non-exclusive license for use of the
Allaire Driveway and Service Road exclusively by the City, Allaire end Masterson: I) for
ingress and egress to the Allaire and Muterson real properties abutting the north boundary of the
properties described in Exhibits A and B, attached hereto and incorporated herein; 2) fur Allaire
and Masterson to construct and maintain a gate at the west boundary of the Allaire Driveway and
Service Rood in a location approved by the City; 3) for Allaire and Masterson domestic water
wells, irrigation and fencing structmes now in the Allaire Driveway and Service Road; and, if
desired, 4) for Allaire and Masterson to construct and maintain a fence along the south boundary

of the Allaire Driveway md Service Road.
ARTICLE 2. TERMS AND CONDmONS

Smion 2.1 The City agrees to install mid maintain a barrier at the east boundary of the
Allaire Driveway and Service Road.
Section 2•.2 The City shall not approve a license agreement or permit others to use the
properties described in Exhibits A and B in a way that imerferes with this License Agreement
Sedion 2.3 The City, Allaire and Masterson agree to cooperate in enforcing the
parties, exclusive use of the All.aire.Drlveway and Service Road.

Section 2.4 Allaire and Masterson agree to indemnify and hold ba:rmless tho City from
all demands, expenses, losses, claims, actions or judgments for damages or injuey to persons or
property caused or incurred by the actions or omissions of Allaire and Mastcnon or their agents.
Section 2.5 The City agrees to indemnify and hold harmless Allabe and Masterson
from all demands. expenses, losses, claims, actions or judgments for damages or injury to

2
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Nicholm! and Desiree .Masterson
24034 N. Middleron Road
Middleton. Idaho 83644
City of Middleton
P.O. Box487
Middleton, Idaho, 83644
Sedlon 4.5 Captions. The paragraph headinp in this Agreement are included for
pmposes of oonveniffl'!ce only and shall m:it affect the interpretation of my provisions.

Section 4.6 Cmmterparts. This Agreement may be executed by the parties in
counterparts. md each such counterpart shall be deem.ed an "original."
lN WITNESS WHEREOF, the Parties hereto have executed this Agreement u of the date first

vmttena

STAIE OF IDAHO

)

; ss.
Coanty of Canyon

)

On this 3,-J day of August. in the year 2015, before me the midmigned, , notary public .in and for
the State of Ideho, pmomlly appeared Philip J. Allaire and Michele Allaire, known or identified to me.
to be the pem:m whose names are subscribed to the foregoing instrument, and acknowledged to me that
they signed the ame.

IN WITNESS WHEREOF, I have here

and affixed my official seal the day and year first

lbove 'Written.

STATB OF IDAHO

)

CollJlty of Canyon

)

4
City000018

147

' •

.

-

•

''
••

Soi

On this
day of August, in thei year 2015, before me tho undersigned, a nofllry public .in and for
the State of Idah'\ peniona.l)y appeared Desiree M. Masterson and Nicholu E. Mas~ husband and
wife, known ar identif1ed to me, to be the persons whose mmes n subsenl>ed to the forosoing
.instrwnent, and ~ledged to me thattbeysiped theumo.

ATrEST!

a,4/.u,u ~

Pauline Newman, City Clerk
STATE OF IDAHO
County of Canyon

)

:-.

)

On this :k-' day of August, 2015, brlare mo, tho u.nden.ipcd. a notazy public in and for the State of
Idaho1 porsonally appemxl Darin J. Taylor, Mayor of the City ofMiddlc,toa, known t.o me or identified to
mo to be the person whose name is subscribed to the foregoing mB1Z'1JDUmt, and acknowledged to me tbat
he executed the same, and was authomed to do so for an on behalf of said City.

lN WITNBSS.WHBRBOF. lhaw .bereun1o set my hand and aftiud my offioial seal tho day and year first
above wriUen.

Nomy Public for Idaho
Commiuion.Bxpiros; /2./~/2.0li¼

I

'I
!
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~:l;AND &m.v.lmNo " ~ .
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UCIWMmlt.

~ Mlllo D5ff

-..SIS-5im.{p) . . . . . . . (t)

DDCJDP'llON J'Oll
RIGBT CD WAY CON'VBYANCE
B"""""'l""""WUN LUNA P.ROP.U.ff '.l'RDff, LLC

.

.

me CJTY or MmDLBTON
T h e ~ &mm,_ a ~ of.fflll property~ withm t1:1e Somh'lllffl Quarter or

tu SouthwutQUllrt«oftbe Southl\at QU11'11m'(SWl/48Wl/4SWU4) of idan ~

Towmbip 5Nmth,.hnp1 Wm.BmaeM~QmJon ~.~ beminmm
~Iy~a1b!Jos

BEGJNNINGatb so~~ofnJd~32; ~ akqtbc,wimerly
bowdmy bofaaid ~ SZN<mh 00°09'1411
659:12 fi:iat-totl»JGChwest
~ofam. SWl/4SW1/4SW1/4;

w-,

~ d<ma the ~ 1 ~ lmeofa:aid SW1/4SW1/4SW1/4» North 8~51'42"

But,SO,OOteet;
~.. pnll.el with.md ~ bm.mdaly Jme. South 00°09'14" Bmf. 5$4.22 feet;
~ Smith 28°31'44" But. 14.41 !Ht

~ pn:Uo! w:lth tbc ~ boundmylmcofaid Sootlcm32,North S,05(f33"

:s.t,5?4.06fffl;
~ South OO°OTST' But, 40.00 &et to fbci ~ bommry b

of Nid Beofion
32, :from. which t h e ~ ~ o f SW1/4SW1/4, beMJ. Nd 89*-50'33"
~ 659.59 ht;

~ aitmg the oouttml,1 ~ HM of .ufd ~ 3 2 , South WS0'33" West.

659.59 Wm die.POINT OJ' BRGtN'.NING, oompdu, 1.344 aam mme or
mad subjeat may ~ or Jmel:\lltrom.

Tm blu o f ~ .fbrthe abow dtaibcd ~ ii Notd100°()9'14" Wert, blf:mla
:ftmrld~ It the 1outhl¥Ut co.rnmofadd Stctkm 32 and tu Sm.lth 1/16'8' comer
mmi s~ 32 md Seo'don 31, u 800WJl on boord ofimfey. ~Numbc
.20022007'1 aacl lleoard of811EWY, IDmummtNumbcr 2012003538,

..

.

~

'•

.
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COMPASS LAND SUB.YEY.ING,;.l\LL.C.

•

419 MadroM Ctr.
Nampa, Jdatio83616

Client City of Mkldleton
Dam: July Tl, 2015

Job No.; 2115
WILLIS ROAD 50 FOOT

RIGHT OF WAY DESCRIPTION

w-.

A 50.00 toot wfde sttipd tend being a portion of the SW 114 SW 1/4 o f ~ 32, Towmmip 5 Noma, Range
2
BolH Meridian, Canyon County lnho. m o r e ~ ~ u ~
Commenc:tng ma found 3 Inch diametw • ~ aluminum disk m&lk:lng the SW comer of Nfd SW 114
SW 1/4, , ~ oomeroommcm b ~ 31 and 32of T ~ 5 North, Ranga2W- Md.._ 5
and 8ofTownshlp4 North, Range2Weet), Ukf ml'Mrbeers S. 000081 41" E•• a dlslanced2639.82faet
from a found 3 lnd'I diameter brass d i s k ~ "LS 687 9/1Mm" marking the NW comer of said SW 114,
(Wat 114 comer);

~ bciund&lfy of aid SW 114 SW 1/4, N, 890 60' 53" E. a distance of
659.59 feet to s
f.11Ch ~ n m p m ~ ~ PlS 1344r ~ the SE mm« of
did SW 1/4 &Ii 1.14, (W 1/16 c:omer commcm to aectton 32T~ip 5 Nonh, Range 2 West, and Nelion 5
Township 4 Nmth, Ran~ 2 West);

Thene&along tho . .riyboundaly of Hid EM.1/4 &N 1/4~ N. 00° oe• st• w., a dffltMce of 50,00 fNtto e
point
Tnence paraltetwlth ttle eootherfy ~ of said SW 1/4 SW 114. S. 890 60' ~ W., a ~ of659.61
feet to a point;

TMooie S. 00" rJr 57"' E.• a dislm'las of 50.00 feet to the POINT OF BEGINNING.
This pan::el conlains 32,979 square feet or 0.76 acres more or leu.

'
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APPLICANT INTENT FORM

»PLICAHT<S> =

Mt:sfZ:'Dtt

v

~o.. ea,;i• liq

4-t-Wrtt
UP

sm!IT .ADDRESS

~ffi--.O"--'N-""-_o.._f:_l?.......:.~----v;-----

ADDRESS OF ·SUB.JECT PROPERTY: .......

R~?lj'b?,

ASSESSOR'S ACCOUNT NUKBER(S): R-~~f,,{
QUllTER SEC!'IOR _ _ _ SBC'l'l:OR

·J:/ .

0

!l'OlftlSBIP4-l'i:

RANGE

f::~~77
..1::!:f:I_

'ale primuy resources available to help applicants are: The canyon
County camprebensiva Plan; ·121e canyon County Zoning Ordinance; and,
The cany.on county subdivision Ordinance.

Definitions that :may be help~ in ·using- :th~ fcril:
Driveway -

any accsss vhicb. is n~ cw::rently lle.<:epted by the
authorized Higb.liRlr DeP~1: •
.
'

Road - publ.ic s't.reet vhicb. has been ofticially doCUJlented as being
.·
accepted· &y the aQ'tb.Ori:aa4 Hiqhway- Depllrt!llent •.
•

re~est.

•!

I

Parcal -·· a portion of

:th~' :'subject pr~pertir being'
'

co~sidared in the

·

SUbjec:t. property - refers to all. l.and area legal described wi.thin
· .
the·
deed· 9f. ownership;.
·"

current

·GENERAL Dl'FORMATION:

·

.

H~1p us help"you by.providing on~-or. more scalabJ.e concept

plans drawn on a l./2_ ,ineh _by .11 ~ paper s~tted with the

71ppl.icant llltent Parm showing:·

·

·

the size in. dblerisions and sb,ape of the subject property;

the sizes iD di.Jaensionc and abapes of each parcel if the
subject property is 1;o be divi4ed;
proposed uti~ity, e a s ~ (all interior lot lines
requira 5 feet · utility ea.&eJDenta on each side, and
exterior lot li.J;ias•requ.ire 10 feet utility easements);

d.i,rec:tion_of groQnd slope and vater tlow;

existing

and

proposed

bw.lclinga

with

their

uses

·indicated, fenoes, ponds, ditobea., etc.;
nea~e~t public roads so th.at tile sul)jeot property can be

....
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·-.::_,f_~-~-'t}'.Y!''? \\ ~\l?f'-}t;)·;: 7~P·';!'.2'i · }{f'.\:··;--:
.
-.··.
,,.
.-:_"' .. ".'

.

~

r·

.:·

.,

·· ...
-·.

.

.-

.

-

: ...

exi.-tbt!i

ana ~oposed driveways

~.~-

~ :p~se4

and their widths;

~~ses -~ the subject pro~y;

. ·~·-=-· ;-···::-:.:-"··:._~· ... \·.~1..-;~:;j :·~.:.:-·i.•.!?,~·-~.~--/...~.-~"f-•·::_ •.. ~ ,.·' . :.·-' _-. i;-~·:.(--:~. :;r:":::~:;_·
· -· · _,._' ·_ ~d/'i4-¢.tif1: ~e loeat~on(s) ,;,£ a11··clairies, -~eediot:s,
· . ·

- . s~~ ~(.:~~~-..pits ~ J;>l,~~8!1.sabdiviaions vH-.hill
.one··quarter 'mile of t:be subject ·property •

.

..

--- . . ::·... ~:"_---~-un~~Ii' ~::
.

....

.

.

.

, .. _..

: .---~}::' _.

.-~~omp~~~--~Jlii-~:
:;o~~9Wln;'_~estions
iii 1.te11':o:t)(-:te~·-t1t :~ent.: · ·

will be

a:~~ed

· · -· ._. . · --··· ·
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9. What changes to th.a use of land are. pro.P.,~ed1

· Att,;.r - ~ · ofe;AAfll/1'1 ·. w~ ..':rt1f' :~p,. /4-Nr;,
wive,-~ caMv-.re1,1 n ~,~r,.4 .... u~e.

w.

.

What activitie!' -will .tak~;pta_ce .~~.-~~--~j~

·prq~rtf~ . ' ._,.·

. ·,

.

; .•

··,·/ ": :;;

... .

' ?lti~
!>e
.;~l.t("\
J-h ·~1r-J<,,~•.. :, ~. · _
J••··
.,
\
'
i'- • • •

..

•·.

.

'

11. ,.Do you, anticipate. adju~ts; ,of-:exi~.ing '10t lines that
will not create additiona11nl:U.vidiial:_ ::J,-01:&!?

No.
1:.2; .' Hov many .residences ~en.tly·:~t on tbe, .subject

property?

f'vf~ ~ er; I.ft.
. . · . ·. :

. ()llf; .. -1M<

{o,,~

13. Will. all of these resiaences continue:.to l:!e .inhabit:eQ µpon
completion of the proposal?
·
· ·
·
'
"T ••

;l~-:~ ·tJo-·an of-the ~isti.ng tiomes have

,_,: .. ½'e',
, ·; ;•,

:.:·>

'

... .

,

bui.ld~,·~~tG? -

~~:.:· : ~_;.'.:. ..: :

,:

__

~

Hgw JI1a.ny residential buiLding pentlts

I"J,.T

.

·. : -~· '·:.-·-:

(.

.

16. How many building'perlllits will be for

--~':.:
~··.·.

are. r~ested?
..

mobii~ homes?
. :...

.•

1.7.

'Efh.at

is

t..'le age .of each

mobp~thml\~~

~

l.S. Jiow many to.tal. residences inciuding :mobil~ homes and/or
temporary residences wiil be located on each parcel upon

co111pletion of the proposal?

'•

19. How many non-residential building i;!ermits be requested at
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.,,,o/ ;,,•,;,,,,~,. '.. ,_.,.,.,.,,,,, . , ,..

¼,

..... ._ . :.

_.,i:.,.-1:<-!-·i-£.:-e:B "ta·

·-. •·· · ·· bs:iic(:J.itse'"!£llit.', d;nfw.11:8eit.he. current -.uses

.· '.,s@iiJ{?1t~~}:J&~:;;-:}~(r:;+;;~rr. ". . . . . · .
: '. ·.···-.;: .~..., '.i~ ~"'~---~1.,""'i:i

',:ti'···~··

·'• ◄'~fwil,~·J

i'gq~·m11

f

'th ·

::;;~li~l~1-cei::l!!!Ii~~e~c;t;;,t:'.·'.
..::' .• ~ . •" .. : -,,i_;,... ;ltt!~. ~911! .JllallY ,.p;µ:- . , ls, --~~-~~-':"' ~ , .

flf

be.~-

p ... ..,pm;ty;, .

1ft\t<:{:/It::;ir~:)-:5.f?}t\{.I ( · ~ . _. -... ,. .
. t:~?-/.:i\:.\}/)~~~f
,.._,,.-.<~·:,.~::.:··.,~;~Jt,;t~rl~~~s-..·ftD:.-.:~.'r:l!\·w:.:~-; .f~:: . N..off

... c·.-.,:<:

•.i~~~

the

..... --/·.
·: ... 1:; ~ • ·~>_:_:

27 ~

·Mia~ fe~lots

w:itb!n

a mil.e of ~e subject property?
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:·..£g:

tk~·~undirief-;~i;~p~y· ;·;.(:·::_:'?, ·

~ t ·cropis are grown on
including .pasture and !iee,d m-,c:ips?. :,.:

ti.NI\

MP

C4ff.JT1

30. Is the land economica11-y viable· to ..;£am?

-·.-: ;-• .o,t.,v ,,,..·~iw~-,.1 -,~ ·~~wi~<·0:~ ~~

' . .-. •,

...

"f' 11t I~ . ~

~:.....

. .
• • · ,-• • "' ~•

.

•

.;_-:' _·

--: . \ .,- ..:. ·;, . • : . : ;;~= .,t:~.:
' "o• •''# j•,~. .

,._ ' f•• ~ • ' ••- •. t

• ' ,,:•f

. I"

• '•

"l

.

CODl_~ iai' arurl1;1es: within ·(?ne::iuie':_i,:t-;: tn~
.: .. . .. . ; . .. ..._·:~ ...,, ... ·r•.:.. ..
. .
subject -property?
.
. ..
. \ ···."'.' :.::, -:

3-t. lffla.t

;

,,

•,

•,

,.'.

. :.~-

35 •

:~~-there ·_any ..lnisines(~~s'~ -~~1\i~i~~:home:-;~~at.fons*

.c;,perating o;r intended fo~ operation on tiie -: ··. '
subjec:e property? /l,{J (l'.:f. yes, an!?ier questiol)s #35
through #46 ·before continuing. If. ~o, contin~ediI:;ectly to question #4 7 • J

-
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;-,.~::

. t. .

.

.:,<.:.--:1.~f.-:.,..;-., ~.'·;·.-:•,~'· -::.. :· ·.: .•

~

ttie makliiua numbe%t of~~~~- ant~APat:ed.?
..... ... r_ =~• -~.~ • • • -~ • ... t !~-. -:. '"-;,,_:•
.!:, ~ :· 1\•• ·.• •

is

. ,:...-

P

•

..-,;

. Al'PLt<Wn'

Ilff'itri

1'0R!t

9,i,a,'111' C
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.. ,. .. ·

- · :- ··· :c ,. ·,4·5;-Wb.lt!li.nf.~e..,col.lJ..owing~y.,be--~~to---r-estdt~frcm the
ope1:~tion of tho business? ·
· · ·
_dust · _ _Slll01ce .:..._.gas· _:_fumes
·- .. •.
. ~odor _;Jloise· ,
-~kat::ion
.'
•_,
. ··:vi--"!"
.. ~i~-. :._.-~~ ·,. i.r ·>":_:.),•r' -·.♦
~

~

••

zoHIRG ·oRDimJlCE '~om:~m~. m

llllcitms'i= .

·•t ~~;pm_ 9~~~;; . s-1i93,· s~~cail; pm:mit ~e

·;.,f·::,_, --.regu.est:',¢4:-,use i~y.-JO:mtlitit;nal; :use·,i:ie,:,nt·-under-· the
. cm:rent zoning? .· .
. .
. .
. .

Lt'f!h; Ott. : ~ l1-l-lr.i ~~V. . _. ·~" ·, e,~ No " N ·
- ~ : : \ ~0~ .~_Ei-~}~ .
-voniesp

:-.·~~~c-i

: ACCESS :I.l(FOR!IATXOK:

·: .·~

._: ; ;,_ -: ·

·. ·..1- ~-

:.. •

•

• ·; • 47_,.;~a~--~U.c road:.a~-.:~e\~~~~prope:;ty?,

•t~~[fz:,:}~-~i--.z,~,:·~:!~~Z:-·.

·< . o ~ t . ~ii~•:~ . --~~~arid~., }l'!cli~id:li '.be~ .y ired
· . -.:. ri.O'i--'to'·~'~ite:1~:rnow~:ac.~ses -;,i~el."Vl3

. . . .. .

_-.;;:;13;·~,rr•~·-mi4~~~--:;1:t:~2~~ ;: ~-- -·· - ·--

. -. , .. .

.:~ _:·:; -/~\t:.~ ?7Jo #.~e alternati~e:::1~~ses?
..~: . ;....

..

t··

!..·..~·· ...,.

SO',. W.µl any .residen~ Within your proposal 'be located more
than 150 'feet. from :t:b.e· public· road? ·
l i yes, a,nswer
quest.ions #51 t:hroug]i #65, If no,·co~tillue·to questio!]
-#66 •.

t,Jo

:.. .-

··

·
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;- ' :,.-.:~ ~~i,.~ ~-•li.~t~i.~"~~~~-,:-.,,;;.'wri:i,·~~b'OW Wide?
.. ...
•.

, . /!~.

_.·

..

·•:,J.: '·.•

· ... ! . . . .

.

·, ss. ·miat• .LS.:t:lie :raalliEF'.,r,,'!< · - ' ~~:4iamef:.er ·· · ,. • . of :the

·,·<·~:~.~sig{li~~J[~~i~
•
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•• •
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•·· ~(~stif:ls%~~~~~:tK:!,li~J:~:, ~~:~~:. . . .,_ ,- .: _ _ . _. _

,60. •Willi t:J?.er-e ·b.e •:a,ny .-bri12ges-, .us~. ,.;'~'thJ t:ihtri•.dri.~y?,:,;- ;,.,'"1;;·;l_-:,::::::-:·.. · ·
. -:-:..:~· ~--iii~:"/.. ~ .. ·· !/, : · :,

·

01, wLll ~ - ..,,:.;.._.:~

~

r •1

·• •

•

::"~

: .••-~:

..

~ ( ; \ , ' ' '-~.,~~;\ ,,
.,..

·'·'·•·:":._~· ....... ·•..,:.!. .

.

~. ·.•

.:- '-:"',:::;.'.j/'.,•1:
.::?~--·

62-•

...._
••~ ••: .."'.
~•i, :,,•_,•.,:::_;.~tt•:·•.~:·• F/;... ·,._-;,.~; -r~ ..•;.: ;-'\.~.!1:,'µi" •, \v_.•. ,..,•:J~.~::- ~63: A record user's· agreement signed ·by a.ll 1.anci' owners hav~g
use. the..dr.iveway will be required f~ .JIIUl.tiple user
private driveways. D!) ycu intend·.t:he driveway to··be for

print~ use?_ ·

; :· --~-1

•,.1.~· :··

~!':

~

·-·.

·

· ·

>-:--\~~\;·
~~:J:)-;:~{~~--~:~~:
··•

.

1·::·~

·.]

·_. ' : ·

·

~-:=~1~~~? ~~~.~-~
.· ~~ . ·...
:•:,..:. •'•!·

the

64 .. Do ·you intend "to '.bui1d'
.ch"ivevay to
standards and otter it ~or dedicatipn?
.
.
. ·:· ;~:

lil~hwa.y

~istrict

· ·

' ' ' ,, "--'· :•"<h '·~ ' . "~.;;?;;;J;Ji~ftt

' . , .;,i;i

·pi!tj:$tual
easem..en1=
:r-or·~e_.-:driYawy?•
65- Is there a ~corded,
-. '•.
.
•
..
·=,: ,•· ~ ·.• •··. . •
;:-· •
.

. . . ::--~;-.t. ·;.-·. ·:

~.{! }//f:~:(:;t~~--:~--~

..--~~c:srsi'mi

·~~i~11:

.

What wil.l. l>e the total n'l:llllbar·of septic systems on the
subject P.rop~?

,~ t")~l,..?°::~ ..

68, -Will the septic facility ·be: (t(°iiidividua:L, ( } share~L ..

() comm.unity, () city, or () other?

W7c,~orl~ wive, 'fr~ ~ ""'Ttt Clff'1
Of fo\(W~H rttt- t/f:JftJ{fGe~,

City000105
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••
.

.

19. Wha~ .is the prQb!l})le· illlilllber -of children expected to ~e

_.:the~·school taciH>ti~? :.

- ·:-'··:tij•>'· ;

.. ,·

. -~:

,·, .

•:

;-~~--::~-~/~1{~ ::~~~~~/.or. other· traffic: whicb:iwill

be using·
"the publ:io Et>ads· at'it:be BDe time• a,; ·sc:hool buses wi11 be
running?
· ;.:. ·:
·
·
•.

.81. In what ways migtit the P,J:C>Posal use pol.ice services?

1:1.:if.
'

,:rti ~ t · ~yl;; might the proposal. use fire prot;ection?

~1'1f~ ~lr~ ·

.. ·

\-:_•. ._.t.-:•:· ......

·-·.-:;[:":

.;··:-·· ,i:r·.

i-;•.-:

•·:-',i . . . .

•:•

83. Will ..the .proposal -requir~ on-:-site water s;torage, pumping

.~pabilit:ies,.. sprima.er syste:!Ps. ·or other fire fighting
pre~~~i~iis·by. ~e fire department?

,,~-:·.~.
·84.

:tn · W4at ways :night the proposal itse emergency services?
.-¾i1-l1(1~tf'

f.

E.UU:-GATION SYSTEM INFORMATION:

ss. Will 1$e subject property be irrigated frOm the
d~estic water source?

I\Jo

City000107
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.

...,

·-;

.... ,f .~...

86. Oo~s:·the ~roperty have surface irrigation water
..
-rights? · I":) (If yes, answers questions #~7 through
#13,; befo
c.oi:i~g. ~f. no, cont;~ue. to quest.ton
#1~2.) If the p~opert_y fuis &Urface irrigatio~ water
rights, I.e. 31-3805 r ~ e s that the developer
provides a :means _of water. supply- to aia.:-1ots •ithin
the devel.opment:. 0n·parceJ;s of ane,aore or larger,
water may be deli'Vared l,y open ditch. All. parcels
SJDliller tha,n:~n~ a ~ ~-e,4a1ivery through
underground .. pipe from. tbe .,J;r.rigatlan_.district point
of delivery to .each ..parceL A written recoJIIJllendation
or·sign-off by the aupiorlzed irrig-ation district
will be required hef-ore the publlc ·hearing. The

applicant

is

responsible for submitting an .nuu::ca,..IOB

nistr;ict-,., ~~io~- and' lloard
:r~vi~. Answer.. 1:he fq:µ.~~g. qq~t;J;oris .·and then use
those answers to draw-. an irrigation plan:
PLU. £or. J:rrig,tion.

m\.CW _

'1 1

87. From which il!'ri~tion di~'b:ict ,do~s the. Sllbject
1>roperty receive irrigation wa.-eer?
·

~a::.. OH'i"tori

~•~u,,.J

:i,1.t1""t1vc

.- Ne..ul--i.-.11 ~:~ ~ / ,.,_ l:bbc.1:,-rr!J;J

/{}tP-

fl-11.t.l> i) I ~ C(.r,.

-88. Where is the irriqation d.:lstrict point of de1ivery located
· · on the "subj,e~ -property?''
·
,
·.
•·

~ tijG · !"~ . of 11l'e . rh,r~'['1 L,,J ~ A--r'
~ ~.f-h,.. _.. -r-" o o~ ~:>c~"1,e~·

89. Fram which i:lhection. hoes the w~ter enter the subject
property?

f"f-6W\.

nt.e: . e~

.90. Where does ~e water 1eav~ th~ sul)ject prop~y?
. ~W\ PITl./1~
If u,; I ❖ VJ I ANP

·,-.-r

t-,~ ~~~

.

me.

of-

r~~,e..ft1

91. _Where does the water go after· ,leaving t-!i~. sUbject
property'? .

~IVV" t?lfC,1-\ /+,10

4~

1'11T~e"7.

92. Are there ~ny h(?1d:l:ng area~.r.or irrigation water located
on the subj.ect property?

17,vo t4lt',-,~ ,._,_.

~vf

Pf2-1'('~60 F-tll'l... · tl-tE-

uiu~6-..

APPLICAlff' Jlml:lff. FORK
'DllnD

'I.,

City000108
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.1.01.. Wba:t are the approximate lengths of -eac1?proposad 'ditch'?

City000109
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City000110
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.

....:.···.- .
.

~. ·..'
:-- ·:. ..i- • .--

• -;· !

...

. ;-.:..

..,-.

:":-'·: ··,I':-~·X··... A.,.; · :·•,i.fub:l~~•pr~'.:at;; ~e,:~l:e.tion ·of the proposal?

1}:~.(/·7\:~· _;·~· ':. •' -;_. ~ ..... >~;"· ":~~:-:~--~. .·:•· :--·.. •"' ··.'~-": . . . ._ ~· . .

.

·•<'.~J:,::;~;;,!~.t~~~.;~-~
·: -

l.31,

)}}/~:/(r,·:-

Will an f,;rigation plan•be ~ngineered?

:(i/ttif-"{;:,:·. ,.-. .

•.

~'"-:: •. ''t.

City000111

167

·:_::i;1t;:~1:!~~~Dt%~~
. ;•:

-

; ·>: •:":_.:;

_;..·=·.-;.•_._·,•.·'.. ••'-

,·

:.::_:\f:·.\~f: ;,_1:f:~ -.'/f;'~-:;; ::t'-·i.
- .p1pe,u.n~_?-\((i>Jt.>~\·~=-l:-:>. ,:/: : _ · ,. .
:.-:.,> <· .

':116.. .~at ar-e ~e apptj)x~~. :si~~- .~f ea:¢1 ·proposed
•

··!

• '

••

·-·

......

11·7. ffller-e· will

iocatea?

1.18. "ilbat type ~f'-~ili~~- ·.i'ttti::~'-~ed•?··
.~ .;,: ·.•· ·:· · · •.·. ·-:~-.. ~~···:.·~ :::..-1.:-:---:: •1!:>,7·,_;.,.· ·'.-::'•';~ ,·.•·,

.-

I • •

.._,

t ,:

0

•:

,

~.

,

!•1

• ,

ug. ffllat is· thi! width· oi t!ie -~~eiients for· ·:eacli propoise~"""··'·' -..
pipeline?

·

·

·

City000112
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-

. ; .-· -~ . . . : - ~.
•l.35. How the wa~ vill .be filtered -J;lefore it leaves the
_
subject; .~rcpert}"?

•

136 •. Where·~

f

'the .dra.inage.

· lots. N.~Vl't'llg .wate ·. wt.~

_
•

:·:

7:

-:: -... ~··••

-~-t{"";:-,'..·~·-:..: _;-::::

•

•

~~~ on ai1.· pioposed

:-tro~i
p~~
.!:--~ •.:;:·· :.>

• , .• ,. . •... .:

.lots?

.·. ..
~

137~",wU.1 :the-'1.+etentii>;,.7.of·.:11:1t:o:cn-wat:er-or. excess .
.:-:...· "irrigati.on·.~~-·be ·on· each lot or on 'the -stlllject
.property as· a wb.ole?

. :·. ;:.t,.
..
J.38~ Where will -all -~te. -water- i:J~?

. ~: .•

:.

139- Rb.at.direction does the drainage go?
~

·

...

··

.

..,:.,.

·l.40. Will storlll. water and excess irrig~tion water be
retained on site?

City000113
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.'.. ·.'·•.·.·..'!·,~.':.·.~.
~

! •• ·• .••
·,._.. . ~1'

.....
~,;. ·~

··,·.

·•.:

,,:•··
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'.
I

.
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2
CAXll'Olf COIJH':rr, ll>AllO

1

APPLICATION FOR WNING AMENDMENT
s

'

1

,

I

'
10
II
1%
13

14

llEPiUlSDttA:r.rtt1

1s

16

n
II
19

,0

cxn " s:J:Jea;

l5'l:ltEE'r .P.DDUSS

lll>lll!ESS OF SOB.JJ:0: Plt01'~1_,.._,_ _ _ _ _ _ _ _ _ _ _ _ _ __
AS'Sl!;SSOR.'S ACCOtlllr WICBBR.(S): Jt._ _ _ _ _ _ _ 11..,___ _ _ _ __

..K" com:u:~IO!UL

USE Pl:JbCI:r
[] COICPIU:BZHSIVE PtJ.K CDHGI!:

,N

PLM"llED mn:~ t>E:VE:LOPMmn:
PLAN Al'Pa.ow.L

[] nun:c..

[ l V.UUIUlCE
{] O J U > . ~ (UtORE)
[

l smm.

Wll.rvERS

(J PJlELIK. Pl.11-;t

ll

2'

27
)!I

?9
JO
31
31

mE A~1ACJmD CXJ!CJa:.l:STS Ml1ST RE COHPLUW !IEFORE YOUR A!'PLICUION
CAN »E ACCEPTED.

D

A FILING FE& OF S

3'(M. ~ HlJ'S:r

ACCOMPANY tt!S AP!'LJ:CATION.

Am' ~ltCR PER'l'INEN'l' INFORXA'1'10N OP. OOCt1Hl!:Nl'A1'rON' MA?' Si; REQUESTED

Ell/' '1'lm

ADKINISl'RJ\TOR.
1,
J7

XH2 ADMilf!SrRATOR R!:SEJ{VJ:S '1'HE RIGHT NOT TO OFFICIALLY ACCEPT THIS APPLICATION
UNTIL AL'L NEc&SSllllr INFOllKATION IS StlBKIT'l'ED.

31

I, pi:& VNDERSIG?IE'll APPLICANT, DO HERES?' CERrIFl' THAT 'l;'HP: IIBOVE Sl'ATEHEHTS ARE
TRUE 1.HO CORRECT l'O T.!l:E Bf:S:I' OF Mr :urowu:ooe. I Cl(l)ERSTANI) THAT )J.Y MEAltlNG I>ATE
R!:FERREZ> 'l'O KE :IS TENTATIVE Alm SOSJE:C'f 'tO au.Bez iln'BOtl'J' JI01'ICE.
I ~
Olft)ER.SWID THAT NO DATE HAS SEEN S ~11N
TIi. I HAVE JU:O:
mtI'l'TEll l!OTIP'ICATION
l'.ROK nil!! PLll.t!J,"ING AND ZONING OFFICE.

"

•a
•1
q

e.u..l'.
r-t-{

..Svu.

,fj.4.

l~/ke'

ee,.,,v.sc -t 12.r;

('P. t.1. P.)

1=~~~~~~~~~'..e,,~/4~~~~~===-T {MU

fil'P

~r

ow
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~

'.

•

•;. AGENCY RECOMMENDA-

• I
2

(Agencies 11.re reques~d to make written reco11m1endations to the "F'-Z
commission on the agen.qies particu1ar area of interest or exp~rtise
concerning the applicants plan for development.)

'
s
6

CASE#_ _ _ _ _ _ _ _ _ _ _ _HAME; _ _ _ _ _ _ _ _ _ _ _ _ __
7

()

fill

9

CAKYOlf COONTY PLMNll (ca:sna: WES1'0NJ

( IKArOR OR CI.El!X

CITX

()~

10

( ) ~ Alm ZOtfIJ{G
OCREERI.l:AF ()SX>dDALE

()K£LBA

11

J orRE1l

12

(

i,

~

14

()ADA

COO!fl'llS1

l)d FIRE DISrRICT: ( }C!LDWEr.L
( )HELBA
( J NONE

u
16
17

()s-rAR

()PA?"BT1'1!:

()OWXlIU

()GEM

HrCHWAY DIS1'RIC1': ()J:AMPA
( IADA

()HARSDIG
()lfOTIJS

()NAMPA

Qf!ltl>DLE:roN

()NO'l't1S-Plllal. ()COLDE'JJ GATE ,KCARY0N
() IDABO DEPAJmmNl' OF 'l'lQUfSPORTHIQK
()BOKEDALE

f)XUKA

0tKll>DLEl'OK

()RAMPA

( ) .KARS ING
()PJllUO.
()~ER

() UPP.li:lt DEER FtA'r

~U.S. MEST 0t,llffl:1Uroll1n'>.Di GAS
JO CAI.DWBLL () NAMPA
POIBR

II

IO IJ>l\BO

n

jll

:zo
:u
22

~l
Ill

Zl

:zc
2S

( JBOISE-J:t1KA""'
( )FAIW&lt.S c:o-QP

QfDLACl: CMIYON
()ffXLDJSRH
l)fKIDDLHOII' .MILL
( )LCJRER CENTER PODfX
NEIIMA!f DITCH
( )Hi\XPA-MERIDL\ll• /~•
( )~IONEER
( JBOIS& PR.0.7ECt' BOAJID OP CX>NTJ!OL
• • ~ CIIAN«m01' tAKD VJ§ 9!, &1Jf. JlEYJ!L9l'Ml!IIAPl'1JCtJJ9N

UUUCATION 1>IS1'JUC2'1

NOHE

-•1'«1111'T BOIS!! PJIOreCr IIOARl>O!' COKnOl.

~

[

77

J

M

()NO. 10

FI,00.D CONTJ\OL DISTlqCT;

SCHOOL DISTRICT•

(JHO. l.1

() CALDRELL #l.J2

(IBOKEDAL!:: 11'370

()KARSIHG #363
(IIMII>DUTOII #134

(,MELBA #135
C,11.AHPA #131

(il'MOO. t'll7

( )VI\Lt.IVUE /139

l!

OIi

sounmsT DlSTRIC'X m:ALTS ·DEPARTMENT

,,

0d

sSERIFF

9f

(

PARAKED:i:cs

I

sv.n:

C)JCllNA #l
() HElUt>UJr #2
()NOTUS #135
() WILDER ;fl33

POLIO

J4

N

m.TllRAL R.&SOUI\CES CONSER~ION SERVICE (!'ONO?R SCS)

lS

~

AGJI.ICULTttRAL STAIIILUU'ION AND CORSER'111i.TIOII SERVICE (ASCS)

J6

()

J7

co

(FEKA) ·

(I

:&.P.A.

DEPART.MENT OF LANDS

(I

11.E.Q.

[J
O.EPART.Hl:NT OF lfA'l'!':R R!:SOORC£5

()

(]

BLM

----·------

ID"90 FISH ' Gl'JQ:

Al>DI!rl01lAL ROTIP'JCJl%I0!f BY S:ru'1"1

40

J

TRAFFIC SAn:Tr COKlil'l'TEE

•I

[

cz

(]

o

[J

EKERGENcr HAHAGEHEN'.r (IIISAS1"ER. SER.VICES)

44

(]

B01UUI OF CODl!Tr COJOU:SUOJfERS

•J

()

<C4

[]

PllOSECUTING ATXORNEr
ALL POLITICAL SUBDIVISIONS (FDR COMPREHENSIVE Pu.N CHr.NCES, REZONES

Cl

()

OTHER

C:OONTY ENGitlEER

() .JOB

(I SKJ:IIKER
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........,.
l

%
:$
~

s

'
i

7

'

lO
11
D

,,

13

If
Ill

17
II
IP
20
21
:!2
2)

2'

1S
26
71

:u
2'
30
31
32

l3
34
3S
3d
S1

,.,,

40

~1
42
,(l
~

,cs

~

Cll!rz:,,11 N11sttl11, C&:t:yoa c , , - e r ,
C&lA.Nell
Glreel'.leaf
bellaJ.e'
Mnri;;ill!f

465"!2261

c.aay-

482-620
&54-ilUS
455-3032
337-3000

,tdabo 1>tlpartment. of :t'ran£port;atio11

Ji,u:.pa Bighway Dii;;t.rict #1
:UObu•/Pa%11Ul liti.ghway District: 12
Gold- aat■ Jlighwar nLst:rict #3

JI;Lgl:,wa:r D.i.i;~c:t /4.
C...1.c1Wllll l".i::"e Di.,;t:riet:
Bo■edal• l"u:a b:L.stri~t

· '585-GCSO

465-2240

722-5'700
.:ZBG-1772
.C.8:Z..£401

1-aoo-an-4357

a..s

Id.Aho Po.,er
l50iac-Xwi.a trr~~at.iaa District
Black C&.nyoa Irrigation District:
11..-.ui Ditch Coo,pU.J' (M.m.rtici Gal...-u.)
Fa=ers Co-oR Irrigation Distric~
Wilder Irr~~at.ion Dictric;t:
Pio,:icer Irri5aticci Di.ln:rict
.•
Nuip&-teeri.lilaJI. Itti9&tian Dict:riet
Boise prc,jact noe.m af eontrcl
Cl.l.dwell school Di•t~ict
:a:oaedale Sc:bODl Dictrict
Kt.m& S,=bool District
Ma=iDg school District
Melh& Sclioo1 District:
lllar.i.diou:i sci.ool. 11~;;;-tricie
Midd1at.c:,n s,;,1>09~.Dictricc
Nrwpll school D.i.strict.

Notus; scbooJ.·. District
Pe.rm• S ~ l Dist.net

~

5l
$J

5J;
S1

51

5'
110

•337-5200
377-6000
388-2200
922-5608
722-6291
585-2'22
-,s,-n.02
459-3421
459-3611
.466-7861

3&,-lHl
455-3300

337-4Gi1

922-1000
S9fi-U11
US-U.41
828"".6701

se:;.:3021

c,s.:..m10
459-&'33
722-5115

5S

~

51

<1S9-'1Ut

4.G7-G576
72:Z-5H3

'8'9ii-4'4ii
4.95-2351

Gl'1'I: (pblme)

Intel:\■QWl.ta.ia

-

'

·,.2:z-11u

JCwia Fire District:
NArr:i.a:, Fi.re Dirti:-.f.ct:
Kel.l:l& Firo District
}U.4d1etoa Fj.re Dictri<:t
)l'.ui,p& Fir-a District
PaDSa Pile'a Dist:rict
&tar r.1.re DLct:rict ·
Kilder Fire ni~trict
'11,S. Wer:t:

~

~

4
-Ill

337-48'8.
S,G.:.4122
HS-2722
585-3133

·~
He1l>a

Jlid.dJ.Df:0>:I

V&lU:n,e SchO<>l Dictrict
W.i.ldar ScJ,c,ol District.
Soutluftrt .Ohtr:i.ct lle&l th Dep!Lrtallat:
Sheriff• ,s DeJ?a.rt:>1>1111t, (RDB!:U MUNI.ET}
Canyon county l'aru.edics/bbul. ...,.ee
m,tural Jtesaurcell Cons:erwatir,12 Service
Agricultural Stahilizat.i.an•£Q d Conscrnaticl~
l$Ureau af acclaa<4tion (Jolm caywood)
.Bure.au of L9.l1d Man11gem.ent

,Ill

4oS~'-"lJ:S8,'··
,..- 45S-3001 ..

·· t~ll.--:ifss2 · ·

.;

l'!l?A
tlEQ

Depa.rtaent 0£ Water :Rasources
Idaho Fi.sh ai:id c.tu,,e
Deel:' Flat Natiane.l ~ildlife Rese~e

454-0445
682-6228
455-5400
454-7544:

4c;&.:.aaoo

454-8664.
45~-8'95
378-5020'

384.-lOQO
327.:..7993
3H-l!l,50
373-0550
334-2190

4&s-at,s

461-92'18
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1

-

CHEC~IS.T

I. AGENCY RECOM1\1ENDATIONS
II. APPLICATION .INSTRUCTIONS

ill.FEE

7

N. PROPERTY OWNERS
V. REQUEST FOR .SUBDIVISION WAl'VERS
VI. DEED AND LEGAL DE.SCRD;>TION

VIl.OWNERCONCURRENCE
VIIl. SPUT DOCUMENTATION
JO
II
12

ti
J◄

!5

11
J(

20

21
22

2.1

IX. VICINITY MAP

X. AERIAL PHOTO
~SITE PLAN

~-

. LETTER OF INTENT
A. GENERAL INFORMATION
B. BUSINESS INFORMATION
C. SEPTIC SYSTEM
D. DOMESTIC WATER SYSTpM
E. IRRtGATION PLAN
F. DRAINAGE PLAN
G. UTILITIES
H. ACCESS
I. PUBLIC SERVICES
J. PUBLIC NEED

----
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,,:i;,:t.
2

I

F:SE: The fee :m
!;ubmitted.

___,
paid at the tilne the a p p l i c a - ·

rrr. APPLICATION l:NSTRUCTIORS:
A) A COMPLE!l'E APPLZCA2:'l:Oll IS· .NECESSARY TO PLACE YOtlll REQtJE_S1'
ON !l'RE PIJBLrc lIEARJ:HG CALENDAR!

to

n
u
n
14
1S

16
17

u
J9

20

21
22
%1

:.4
2S
:!ti

,,
Z1

21

,a

JI

Jl
3l
3(

"
l5

Tl
JS
39
<0

~I
,Cl

B) Your mai1ing address is needed so that you oan be notified
of the he~i-ng .dai;e.~, ·.A AaytilD_e te_;~phone .n~er is necessary
so that you ,~n p.e._;-each,ed for any. chang~s.·.or. further
informaticn:tliat lllay:be required £or your application.
C) Representative Information must he supplied on the yellow
application to assure timely notification to those you wish
to have represent your C!!,Se .other than :l7ourse'lf such as an
at:torney, real estate. ;,,gent., fa.lllily tlelllber, friend or other
person" liaiing knowledge. ·bf your wishes for the designated
property.. . , •
·
.
.
D) The subject 'pro~·-lll.ust be identified by address and/or
street name if no address· has ·beel'!, a,ssigned. {New addresses
are assigned at the ~irne.tlia building_penait is issued.)
E) The assessor's Proper:ty Account,NUlllber or 1!R" Nlllllber can l:>e

obtained from the property tax records' or :the Assessor's
Office.
·
·
F} It is the applicant's responsibility. to identify the type of
request. (Information is available from th~ Planning and
Zoning- Adlninistration on which type of request 111a.y_.be suited
to your request. The final deeision and responsipility for
the.c:hoioe is solely that of Ute applicant. Sta.ff members
are a sourc~ of information only.. They are not attorneys and
they are not p~l;'lllitted to give.advice.)
G) No application will-·l:le'placed ,on tha .calen.d.ar until all
infonation, as designated in the Zoning Ordinance, has .been

obtained from the applicant.
IV. PROS-ER.ff OmmRS
Al Provide the names and-addresses' of all property owners
and/or purchasers of r~cord within three hundred {300) fe~t
of the external boundari-es of tha entire subject property.
B) Plat maps are available. for your use at the Assessort-s
Office.

.

CJ staff will check tax records with the list you provide and

will send out notirication letters fift~en (lS} days before

the hearing date.
·
DJ The P&Z Commission has the authority to expand notification
di.E,tances-

PAGE 6 OF 14
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CANYON COUNTY

l

4

-

R.EQUES!! FOIi. S O B D - ~ S

PLANNING AND zo~~G ADMllfIS'l'RA'I'rON

APPLICM'ION l"OR StmDIVJ:SIOlf 'Dl:VERS_A!fD/Ort mRX~WIO!I" PL1\ll RfflE'lr

!

JI..

'

CANYON COUNn SDBDIVXSION ORDntAliCE #77-004

[ J. Section·l.3 Wai~er af·f~ontage
u.intained·road.

I

9

[]

section 2,5

10

on a

publicly

Request for use of metes and bounds
description.

sections 4.2 and 7,1 __ ~equesting waivers of:
i<J
l.) sidewalks
·
(}
2) asphalt paving
~
3) street lights
[J
4)'fire hydrants
W S)·con~ete curbs and gutters

II
12

IJ
1◄
1$

16
17
II

1)§"

ll

n

2) Pipe sizes.

,.
D

Riser locations and types.
4) Easelllents
SJ Slope and direction of water flow.
6) Drainage Plan with easement(s).
3)

lS
26
Tl

:II

lf
lO

REQUEST FOR REVl]!.'W OF AN IBRIGATION PLAN

The plan must include the following:
1) Headgate location· (point of delivery
of water to the property by the Irrigation
District).

19
20

C

,'"~Plan•;,~=~•~

~~

g'--/f-~
DAT!!

31
32

D,O.TE
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ap~~~~t

.•...

-.

~i!~-~

6~~f~eLE;::cl 0:!uing
:: :-~~,,-~~d: -~
legal. deScription :must lle su.bin,itt.~d •. _;r.f no deed namas 1:he appJ.ieant
as owner, the applicant ~ ' fi~:t.' :.~ ·._cx,py of a. QOntract, earnest
money agreement cw.a~ i~tter df consent a%14 concw:±enae £re~ i:he
0vnor , C?f :r;'!lc:ori;!. ~Ju.c):l ha~ ·2ie~ :,i;i.qn~4. ~4 da.tel! ,21,l' the. c:iwner ot:.,
raco:r~ l:ir'·lils doctiJD.ented legal. re~resehta.tl.ve. ·.
·
·
·

2

3
~

s

'

7

_L' ~~

i

CONCOlUtEHCE;

.

.,

_, ..

.

..

u

~ ~ e r of record should 'sl,gn the 'application ·fotm,' h6we~-; it
the signing applicant is sOllle:one othei; .than the QWliµ;" of. record, a
letter of consent ·aml conc~~~.is,requirecl which.has been signed
and dated by the ownez- ·•· o~ ..rficQi-d · or his dOClllllented legal
represim~tive. . .

IC

v:r.n:.

p
10

u
12

BP~ I l ~ X D N :

The appl.i~t m~~ 1~~:t: ~9~1,mt_a.~ion of all f!-P;its pertaining to
th.is property since .r~e _14, .1.977. I:f the applicant does not know
wbethe:r any spll:ts
· . o ~ ~ , a copy of the deed containing the
l.ega1 description·. ;µi.d da.¥ at··or· be.fore June of l.4, 1977 must be
submitted with the; app.).ic:a~on, so that a determination of the
numller, of Sl.)lits· C.~ ., .~JllaQ.!( by the Staff. 'l'ha applicant can find
:most ·transacted 'deed-5 at. a titie 60lllpany. 'rhe Canyon County
Recorders .oft-ice ~ only .,p:,;cv~e deeds .which have been offici,al.l.y

u
lG

ha,v~

[1

11

u
lO

:u
22
'2l

.;r;""~::ilcY -

:u
2S

r,

~

:,0

/

:,1
32
J3
3(

~

,.ubjeot property in relation

a. Sb.ow the appi:-ox.ilna.te. location ot ,any dairies, feedl.ots, .seed
farms, gravel pits, or subdiv.~ions.

;:,
21

:JS

Wt '°bow

to at lea.st ..three· .11tajor r~?-ds.

2$

PH.OTOGRll'K
A, 'l'be .ae:.:-ial. .photo wb.ich .can

l:>e. oqtai..-ied from the can2on
Ccunty As&esso~.',s _Ot'fice. must ,sh~ the subject property and
surr~u,nding - ~ • . 'J:he site 111ust be clearly outlined for
identification.

~
·

PLAH
A. Provide a seal.able (8 1/'2 inch. by l.l. inch) map showing:

31

dimensions of the property and proposed ~vision
designations.
2) access, and interior road(s).

:n

3) turn-arounds.

36

Tl

40

,41
Cl
(J

""
cs
~

a
£1

0
SQ

51

.12

l.·)

.() locatio~ of existing and proposed stnu::tures such as
buil.a.lngs, fences, ponds, etc.;
5) characteristics of the l.and such as slope, rock
outcroppings, guilies, etc.

LETTER OF nr.t'Ew.l'
Use the· pink questionaire .. that you have answered. to formul.ate
a l.etter of i.ntent. Be as specific as possibl.e vitb complete
tacts t:.or the fallowi:ng areas;
1) What is it that you want to do.
2) Describe the septic syste:m.(s) to be used, city hookup
o
individua1, total number to be used.
3) Describe the domestic water systei, city hookup or
individual, total nUlllber, use for irrigation •
i"M& 8 01" 14
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2

4

5

'

7
I
f
, 10
IJ
11
ll
l4

u

4) Describe the irt_ :,ation system and. suppl.y a sketc:h of ,.a.a
irrigation plan signed. off by the u:ri.gation district.
5) Describe the drainage. system and supply a sketch of the
drainage plan signed cff by the i.rri~tion and/or
drainage district.

6) Describe the utilities to be used and provide a sketch ot:
the easQents for telephone, electric, gas, etc.
7) Describe how access to the pa.rcel(s) \.'ill be obtained.
Provide a map detailing pul)lic road, alternative
accas:ses, type of i:-oad, existing or proposed, number
of residences t:o use the road, width, length, size of
each. tw:naround, and lllateria..l. used. for roa.d. Provide
access pend ts from the highway di.strict and fire

district.

s) Why will your proposal be benefi.ci.a.l to the coll!lllunity?

City000096
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.CARrOM. COUH!'l!, XDABO

APPLICATION FOR ZONING .AMENDMENT
·or CONDITIONAL USE-PERMITJc..,
CP'G:,:!,

~/[~-~~~

APPLICART(S):

S ~ ~RESS

·.Clff l'c S

Snu:E'l' ADD.RESS

cm:

ZIP

.

TEUPHOHE

'f~11:?

Ii: Stm

kt,Htl f2u&lk'/41H<,,

-,.••t••••••• .. •••••t•--•ro BB mLED.IH BI STAF-F**~**•1:•*•*.,**"***•••*•

RZVI'.£HDfG OFFJ:CER

CPJ;E RO.

·.•

:fktS'tJ I ciEi

S[JJl])IVISION

soa.tm:- .AuJ.,;:o:,rp.-

.
Pl.il1f

I Z>A'f!! _ _ __

'E-~-3M -

-r.c-

.

· ·. LOT

bBSICHATfos

1

lilUlClt

•4'lm. ~ . y IA -ft~\

**o~••~;•••••••••~****•***.-.,•ar,:t•~s*,*••*•*****A*~***~~•;y.

'MB· Ai"l'A<m:EI> CHBCILXS!t'S HUS!r BB 'COXPLE'J!BI) l:IEFORE YOUR APPLIC!.'l'IOH
~

BE ACCBP'l'BD.• ·

11. l"ILtNc; ·FE!> OF $

m«

01'HER,

,f(:iJO

PERTI!IEl!IT

Kt1ST ACXlOKPARY TmS APPLICA'l'IOR.

I?mJRMIU'IO!C OR DOCUHEn'A'l'IOH HAr

BE :REQOESTED

BY 1'llE

Z>IRBC2.'0R.

'nm DIRECt'OR l'!ESER\IES ,:'ID!: Rlc:Bl' N01' TO .OP.f'ICDU.f ACCEPT 'll'Sl:S APPLICATION UNTIL
ALL

m:csss~

XRFORHATIOK .IS SUSKI'.tTEfl.

.

~

I, flD!! UHDERSICNED l\PPLICA!IT, DO HEimBr CERt'n'Y 'l'HllT TSE' ABOVE STAl'EHEH'l'S ARE
'l'JtUE 1Ull) ·CORJUU:r TO ~ B&ST OP Hr ~ - X U N I > ~ mu' AN!' SEARING DJI.D
EIEll'ERRED TO .kB ts ftftll.'l'XVE .ll1CI) SODJDC1' ,:0 CBA!IGB Wiffl90'r i«nxcz;:.
I FURTHER
UNDERSl'.IIHD THM.' HO DAU: SAS BEEB $Er URT.tL I BM'E RECEIVED WRifflfl NOTI.l!'IO.ll'ION

FROM 'nIE DBVELOPHENT SERVICES 0 ~ I ; 8 ~ ~
{/,
~AP::=;P"'"L.--::I!:==-=,,.:.:(;,;,,;;~..L!,.,.,,:..,:=.,,,,:;~~-'=====-=~~
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January 14, 1997

canyon county court House

canyon County Planning and Zoning
1115 Albany
Caldwell, Idaho
Mr, Jerry

83605

Jones:

My intent is to convert 250 acres of agriculture and dry grazing
ground that borders the north boundary ot the city limits of

Middleton to approximately 120 lots and a 18 hole golf course.

The lots could all be serviced by Middleton City sewer and water~
the golf course could remain in Canyon county.

'!'his ground .l:ias been in my flllllily for approximately 122 years.
I've fanned here ~or approximately 50 years and due to my health
and age I no longer h~ve the desire to f&rll and I £eel this would
.be a good transition for the City of Middleton and the surrounding
area.
Sincerely,
C
.,,.._~_,f.,l...,-<.--'(..__..............

V

f1aq_

C&G Inc.

M. c. Galvin, President

~

M, c. Galvin

Exhibit

H-

ll. q~/9';0
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REQUEST B\'
MARTIN C. GALVIN
FOR
REZONE FROM A-40 TO RR

-

AND

CONDITIONAL USE PERMIT FOR GOLF COURSE
The request is to construct a 128 lot single family residential subdivision m
conjunction with an 18 hole golf course. The property is located
approximately 1/2 mile north of the City center of Middleton, off of Dewey
road. The concept is bring a high quality residential project adjacent to the·
City of Middleton. This will help establish a trend for the creation of high
quality residential development in the Middleton area. Just as Eagle hills golf
course was a catalyst for the development of high quality housing in the

Eagle.
EXISTING & SURROUNDING USE
The ·subject property is currently rolling farm land. A prominent ridge runs

through the center of the property which provides commanding views of the
Treasure Valley and the Boise Front mountain range.
Surrounding land use is predominantly agriculture but the area is in transition
from rural to urban due to its location to Middleton and the availability of
centrai services.

PROPOSAL
The concept is to develop a high quality development consisting of a range of
single family dwellings clustered in the center of a golf course. The
residential portion of the project will consist of a range of housing types.
These will include standard single family lots in the 12,000 square foot range
to estate lots over 2 acres in size.

City000116
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SITE DATA:
Residential:

-

128 Lots

94.7 Acres
1.35 Units per Acre

Golf Course:
Club House
Service Area
Total
Total Site:

159.12 Acres
6.10 Acres
1.98 Acres
167.2 Acres

261.7 Acres

The golf course will surround the residential development. This wiJl provide
the opportunity for a golf course that is not encumbered by the residential
development, nor is the residential development encumbered by the golf

course.
Access to the club house wil1 be via Middleton Road. The access has been
designed so that it is set back from the edge of the rim an adequate distance
for a good line of sight and safe access. The majority of the residential
portion of the _project will take access from Dewey Street. This provides
direct access to downtown :Middleton.

SERVICES
The site can be served with all major urban services. Central water is
available on the site. Central sewer is available from the City of Middleton.
The lots are being designed so that they can either access central sewer or be
large enough for individual subsurface deposal systems. The property is
centrally located to the existing school facilities and is close enough for
pedestrian or bicycle access to these facilities.

One of the major goals of the Canyon County Comprehensive Plan is
encourage residential deve]opment adjacent to existing cities. This p]an
meets that goal and will be a major asset to the Middleton area.

2
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All of i,oh l ahd 2; all ot the Soutlloo&llt: Quarter ot

~

KcnthMst

ouutar {Sr 1/G ll!I: 1,,, .. lld that portion ot th& SQUth-t Qurter
ot tlul Jlortl)ea•t O'.t~ (SW 1/C lit 1/41 lyln9' s.ut or th• I4aho

Shon

LiMI bilroad rilJ)'at or vay ci
HOl:'1:!IIU:n Bl:'&11= Of t4o ~ O f t
sDGtion C 7 a.lac:, all or I.at 4 and tJa• SOl&thv. .t ~ u - ct th•
Mort:hvaat gqiu;tez (Sit' 1/4 Inf 1/4) or Sac:tioo 5, and the Weat. Kalt
of th• SoUth1ut QU&rter ot the llortllwat Quarur (V 1/2 sg 1/C NW

ot Sectlon 5; all in 'fcvnabip , llort:h, llaJlg'e 2 WHI:
Ba.I.am Kariclan, caziyc,n County, ~ -

1/4)

a~

the
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BEFORE THE BOARD OF CANYON COUNTY COMMISSIONERS

IN THE MATTER OP A PETITION

)

BY:

)
)
)

C&G, INC.,

)
)

)
Requesting a Rezone From "A"
)
(Agricultural) to "R-R" (Rural
Residential), for Approximately 94 Acres )
to be Developed IJlto 128 Residential Lots.)

CASE NO. 961S60L06-4-2W
Ji1NDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

)

The Board of Councy Commissioners (berc:aftcr referred to as •Board) convened a
public bearing on December 24, 1997, at the request of C & G, Inc., for a comprehensive

plan change (amendment), a rezone and amendment to Canyo_n County Zoning Ordinance
No. 97-001. At. the request of the city of Middleton, the public hearing was contimJed until
January 20, 1998. On January '.ID, 1998, the Board conducted a public hearing on the above
request.
At the January 20, 1998 public hearing. the following identified pc:nom were in
attendance; Cnnyon County Commissioner Abel • Abe" Vasquez, County Cornrobrioru:r
Zelda

Nickel. Charles L. Saari, reprcseming the Board of County Commissioners; Ted

Martin and Julie Allmendinger, rcprcseodng the Assessor's office; Manin and Pat Galvin;

Alan Mills; Lee Swigert, Middleton Mayor; aod Richard Pavalc:k, Tealy's Land Surveying,
representing the Applicant.
FINDINGS OF FACT, CONCLUSIONS OF
l
LAW AND ORDER
DSD CASE NO. 961560L06-4-2W

--
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Following the taking of testimony portion of the hearing, the Board closed that

portion of the hearing and conditionally granted the requests with the stipulation that C & G,
Inc. provide a legal description of the proposed rezone within thirty (30) days of the date of
the bearing,
The matter was considered on February 20, 1998 at a public meeting to comider draft

Findings of Fact, ·Conclusions of Law and Order. At the February 20, 1998 meeting, the

following identified persons were in attendance: County Commissioner·Abel "Abe"
Vasquez, County Commissioner Zelda Nickel; Charles L. Saari, repl'Clelltirlg the": Board of
County Commissioners; Development Services Director William Shaw; Ted Martin and
Julie Allmendinger, representing the Assessor's office; Martin and Pat Galvin; ruebard
Pavalck, Tealcy's I.and Surveying, representing the applicant aDd Cyndce Powell.
Testimony was given to clarify lhe presented legal descriptions. F!.!rther clarification was
required necessitating that the matter be convened again for a public hC':aring which occurred

on March 17, 1998. For a listing of those persons attending this public hearing, see official
Board minutes.

SUMMARY OF THE RECORD
This is an application for a co~prehensive plan change (amendment), a rezone and an
amendment to Canyon County Zoning Otdimnc:e No. 97-001 concerning changing
approximately 94 acres from an "A" (Agricultural) Zone to a "R-R" (Rural Residential)
Zo~ in order to create a 128 lot subdivision. Some of the property is already in a "R-R'
(Rural Residential) Zone. The property is located in the vicinity of 23750 Old MiddJcton
FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
2
DSD CASE NO. 961560L06+2W

. ....-....
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' Road and 23504 Middleton Road in the NE Quarter of Section 6, Township 4 North, Range
2 West, and along Foothill Road, Middleton, in. NW Quarter of Section 5, ToWJWlip 4
North, Range 2 West, Boise Meridian, Canyon County, Idaho,
The record in this rcz.one proceeding is comprised of:
1. County Exhlbit Nos. 1-7.

2. Applicant Exlu"bit Nos. 1-3.

PROCEDURAL ITEMS
1. Legal notice of the Board's public hearings, we.cc published in the Idaho Press-

Tnl>\llle.
2. County Exhibits "l" and "5 • sbow that proper legal notices were sent to property

owners and agencies wllo may have an interest in th.i3 matter a.Dd that the property was

posted with notices of tbe bearings in acc:ordance wich Jaw.

SUMMARY OF THE TESTIMONY OF ALL IIOARD HEARINGS
l. Richard Pavelek, Tealy's Land Surveying, testified in support of tbe

rezone. He

wd lbe application is broken down into two major activities; a golf course and clubhouse
facility and, secondly, a request to rezone the remaining portion of the property from •A•
(Agricultural) to "R-R" (Rural ~identi.a.l).

2. Ted Martin, county assessor's office, testified about the mapping for the wbject
rural residential zone.

__

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

,.. NO. 961560L06-4-2W
DSD CASE

. 3
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3. Alan Mills testified in support of rezoning 85 acres of the parcel land and

excepting from that parcel property already rezoned as rural residential so that the outside
boundaries of the zone could be precise.
4. Martin Galvin testified in support of the rezone.

5. Mayor Lee Swigert of Middleton testified that the proposal would benefit the
entire community but the plan was vague.

6. Pat Galvin testified as a private citizen in support of the rezone.

BOARD ACTION
Upon conclusion of the public testimony, the Board voted to approve the requested
comprcb=nsive plan change (amendment}, rezone end amendment to CIID)'on County Zoning
Ordinance No. 97-001. On March 20, 1998, the BOatd would adopt Findings of Pact and
Conclusions of I.a.w.
APPLICABI.Jj) LAW
1. Reasons for the (rewne) petition; Section 4.3(B)(l), Canyon CoUDty Zoning

Ordinance No. ~'l-001.

2. Whether the zoning amendment is harmonious with and in accordance with the
comprehensive plan; Section 4.3(B)(2}, Canyon County Zoning Ordinance No. 93-002 as
amended (Canyon CoUDty Zoning Ordinance No. 97-001}. Applicable provisions from the
Canyon Cowuy Comprehensive Plan (1995 Amendment) (update) are set forth below:

a. O\'eraJI Land

Use Policies

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
4
DSD CASE NO. 961560L06-4-2W

--
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. . To encourage ordc:rlv growth Uu:oughout C@nYQD County whjle
JCattered development of land that may WY.!t in either or both of the

An adverse impact upon water quality, water supply, irrigation ditches, C41ll!ls
.td systems, sewage disposal, public safety and emergency services, educational

facilities and surroundings, transportation and transportation facilities, and other
desired s.nd essential services; and
(B) The mmecessary imposition of an excessive expendirure of pnblic funds for

delivery of desired and essential services. ffi!.. at 7).
Policy No. 2. To protect agrjculturaI. resideatjal.

commercial. industrial and pubiic

areas from the unreasonable intrusion of incompatible land nses. (Ig.].

Policy No. 3.

To provide for appropriately located residential areas with an adeqJ,lite

variety of dwelling t,mes and density ran[es as needed to meet demands. [Id.].
Policy No. 4. TQ promote

the safe effi~ient movement of peqple and

~

and the

provision of ad~usie ;ifi-smt parldnir and IQading facilities to mppgrt )and U§C:1.
flg_. at 8].

Policy No. S. Ta encourage ljveabiiity. creativity
future

and excellen~ in rhe de.~ign of all

rcsidentia) deye\opments as well as to preserve the @"ural peauty aoo ecology

of Canyon

County. ffi!.J.

Policy No. 7. To encoorage development in those areas of the coomy which provide
the

most fiyorable conditions for future community :;ecvjces.

@.].

FINDnms OF FACT, CONCLUSIONS OF

LAW AND ORDER

-

S

DSD CASE NO. 961560L06-4-2W
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Policy No. 8. To encourage private prQperty ownen: to enhance and syp_port tlJe
protection of historic and architectural

landmarks throughout the count£. [Ig.J.

I

l

'

Policy No. 9. To use buffer areas and/or screening devices between certain land uses

in order to pmperly address the need to protect all land nses insofar as possible. This
policy is intended to forestall land use c.onflicts that may occur when a variety of land
uses are located in relatively close proximity, especially residential uses adjacent to
non-residential uses such as agriculture and industry.

[!g.J.

Policy No. 10. To enhance property values and pursue eommunity improvement ~o
that individual citizens will take greater pride in maintaining their own properties.
This policy is intended to foster an cnviromnent to reduce the number of public

nuisances within the county. [Jg.].
Policy N~. 11.

To explore the possibilities for recommending that all platted

subdivisions excluding government lots be rezoned to indicate an agricultural/hannony
classification without the perception that this is "spot zoning• on the

basis that

existing uses wiJI be compatible with the JlSCS to be estahlished in this zone. (lg.].

Agricuftura! Lan®
Policy No. 1, To suruiort the fact that the present agricultural activities in ffbest
suited" and 'moderately suited" agricultural soil designate.cl areas of Canyon Coum
fel!~ent "develQI1menr• by definition. Cu~ful conside;ration must be given to any

prgposal which would pennit changes of land use

from agrjcull.Ure to another type of

development. Minimizing the potential for conQicting land uses is very iwortant to
FINDINGS OF FACT. CONCLUSIONS OF
LAW AND ORDER
6
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the ongoin11 and long tenn agdcultura.J activities of the couruy. "Best suit.eel" and
"moderately suited" soil areas generally demonstrate that the corresponding fll%1DS

have a consistent annual production history complete witb water delivc:zy system(&).

CM- at 8-9J.
Policy No. 2. To permit development on lands where soils are detcrnpn~ to be
ejtber

"leas[ suited" or "moderately suited" for agriculture Onl.):'. after caretyl styc!y and

review of surrounding land uses that consider tbe long
uses in

the area.

range iurnacts Qf mi,xed land

This policy recognizes that land may be developed for other

purposes only, when such developments do not harm or conflict wjth agricultural
activities in the immediate area and when adequale public services and facilities arc
either available or are made available as pan of the development. This policy also
recognizes that non-agricultural costs of development should not create increased w:
burdens

to current property owners.

[lg. at 9].

Policy No. 3. To establish land use patterns that could provide for
agricuituraf/hatmony wnes. These ooon SI!ftCC resglentia! developments and/or a..--eas

for mra1 ranchettes would

of City Impact

9

be found

in locations gpart from muroci_palities and ·areas

that adjoin "least suite,g" or "moderately suited• agticultural lands

of

cwon County. This policy recognizes that certain growth areas of the
unincorporated county are or could become popular nual locations used for a
blcnd.i!l.g of agricultural and residential activities. Such areas could provide for rural
residential life styles including sheltering of some animals and ownership of either

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
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larger couatry lots or smaller clustered lots with open spaces/and or common areas.

This polx:y further recognizes that agriculrural/hannony zones are limited to locations
where most agricultural activities are not feasible. This policy further recognizes that

crireria are necessary in order to eslabllsh agricul!.1Ual/harmony land use areas and
that these criteria

must be complied with in order to protecl the county's agricuitaral

base. These criteria shall consider buffering and screening residc:ntiat areas
adequately from agricultural activities, any soil limitations of the area, impacts on
public services and other relevant factors.

ffii.J.

Policy No. 4. To use data. e>;p_;rtise and other available information

from all

pertinent sourees when considering land use change proJ>osal§. This policy recogniz.es
there arc numerous resources available from the public and private sectors to facilitate
the presentation, analyzation, deliberation and resolution of land use proposals where

consideration is being given to changes in land use patterns away from agriculture.

[IQ.J.
3. Whether the proposed use will be hijurious to other property in the immediate
vicinity and/or will change the essential character of the area; Section 4.3(B)(3), Canyon

County Zonillg Ordinance No. 97-001.
4, Whether adequate sewer, water, and drainage facilities, and utility systems are to
be provided to accommodate said use; Section 4.3(B)(4), Canyon County Zoning Ordinance

No. 97-001.

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER
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5. Whether measures will be taken to provide adequate access to and from subject

property so that there will be no undue interferenc.e with existing or future traffic pattems;
Section 4.3(B)(5), Canyon County Zoning Ordinance No. 97--001.

6. Whether essential public services such as, but not limited to, school facilities,
police and fm: protection, emergency medical services and irrigation facilities, will be
negatively impacted by such use or will require additional public funding in order to meet the

need created by the requested change; Section 4.3(B)(S), Canyon County .ZOaing O.rdi.naru:e
No. 97-001.

7. Canyon County Subdivision Ordinance No. 77-004 requires a subdivision plat

when the proposed subdivision has more than four (4) parcels.
8. The mJUCSt is in i:he Middleton City Impact Area; therefore, the city of
Middleton's subdivision ordinance applies.
9. Applicant requested waivers of sidewalks, street lights, fire hydrants, concrete

curbs and gutters sba.LI be under the jurisdiction of the city of Middleton's subdivision
ordmance.

FlNDINGS OF FACT
If any

of th~ Findiogs of Fact arc deemed to be Conclusions of Law, they are

incorporated into the Conclusions of Law section.
!. Loc.a.tion:

Site is located in the vicinity of 23750 Old Middleton Road and 23504

M'tddleton Road, Middleton, in the NE Quarter of Section 6, Township 4 North, Range 2

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
9
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West, and along Foothill Road, Middleton in che NW Quarter of Section 5, Township 4

North, Range 3 West, Boise Meridian, Canyon County, fdaho.
2. Size a,nd Owuersbip: a. The total acres of the housing area and golf course is

approximately 261.67 acres. The housing area is approximately 94 acres with 128 lots
planned for the site. h. The site is owned by C & G, Inc ..
3. With regard to the findings of fact required for Section 4.3(B)(1-6) of Canyon
County Zoning Ordinance No. 93-002, as amended (Canyon Collllty Z.On.ing Ordinance No.

97-001), the following facts apply:
a. The Applicant desires to create 11128 lot subdivision on approximately 94 acres of
land, which, if approved, requires the rezoning of that acreage from an "A" (Agricultural)

Zone to a "R-R• (Rural Residential) Zone, some of which is already

man "R--R" (Rural

Residential) Zone. [Section 4.3(B)(l)J.
b. The development si~ is within the Middleton City impact area. The land is

agricult.iral and dry grazing ground bordering the Middleton City !izr,Jts. The proposal
would be a good transition for Middleton and the surrounding area. Martin Galvin has
farmed the land for approximately fifty (SO) yem and is no longer able to fum the land.
Richard Pavalek, speaking on behalf of Tealy Surveying (employed by the applicant), stated
that the applicant's request was for a Compreh=nsivc Plan change (amendment), a rezone for

appro:dmately 94 acres to create a 128 lot subdivision, and a zomng ordinance amendment.
He said a portion of the property is already located in an eiusting "R-R" (Rural Residential)
Zone. He also testified that the purpose of the bearing was to clarify the location of the

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
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.·.property's outside boundaries for an approved "R-R" zone located on the approximately 94

acres under consideration. Pavalek stated that the application is broken down into two major
activities; a conditional use permit for a golf course and a. clubhouse facility (already

approved by the Planning and Zoning Commission) and, secondly, a request to rezone the
remaining portion of the propetty. Pavalek said there are 94. 7 acres of residential Jaruis, 158

acres of golf course, 6.1 acres of clt!b house area, and 1.98 acres for the service area. The
total for the golf course segment is 167 .2 acres and the total site acreage is 261. 7 acres. The
golf course will remain agriculturally zoned land. Tealy Land Surveying has submitted legal
descriptions for the proposed rezone which are attacbed as Exhibit "1 • to this order. The
proposal is consistent with Comprehensive Plan Overall Land Use Policy Nos. 1, 2, 3, 5 and
7. [Section 4.3(B)(2)(3)].

c. The entire development lies within the Middleton City impact area aod is
contiguous with the city for over l/2 mile. The site lies within the adopted master plan of the
city of Middleton for utility ~nsion and traffic grid plans. [Section 4.3(B)(3)].

d. The sit.e is bisected by a water trunk line connecting Che city reservoir system to
the distribution system to the south and east with sufficient capacity to service this
developmeut. The city Jw tre.atment capacity to meet the wastewater needs of the
subdivision with trunk lines in close proximity aod sufficient service capacity. Middlcton'a

subdivision Oidimnce will be used for setting design standards for the residential
development. [Section 4.3(B)(3),(4)].

FINDINGS OF FACT, CONCLUSIONS OF
I.AW AND ORD.ER
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e. Building permits will be required for each resident. Septic permits will be

-

requi.rerl from Southwest District Health Department for individual septic systems if city

sewer is not provided. Well permits will be required from the Idaho Department of Water
Resources for any wells required by the project. Drainage will be engineered. Power and
tel=1>hone services are available to the property. [Section 4.3(B)(3),(4)].
f. Three accesses will serve the subject property. The property is currently served

by the new Middleton Road, Dewey Avenue, Willis Road and Foothill Road. [Section
4.3(B)(S}].

g. Middleton School District has not responded to notification. Canyon County
contracts with Middleton for police services. [Section 4.3(B)(6)].

h. Middleton Mayor Lee Swigert testified that the proposal would benefit the entire
community but the plan is vague and it is unclear what the applicant is requesting. Swigert
said the county should require the applicants to spend money on survey& and come back with
a legal description. Then, he would be hapPY to support the projecL.(Sectlon 4.3(B)(l)].

CONCLUSIONS OF LAW
If any of these Conclusions of Law are deemed to be Findings of Fact, there are
incorporated into the Firulings of Fact section.
1. The Board concludes '!hat the rezone proposal is well bken and meets the tests of
Section 4.3(B)(l)-(6) of canyon County Zoning Ordinance No. 93-002, as amended (Canyon

County Zoning Onlinance No. 97--001) pertaining to remnes in that:

FINDINGS OF FACT, CONCLUSIONS OF

___,...

LAW AND ORDER
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a. The Applicant desires to create a 128 lot subdivision on approximately 94 acres of

fand., which., if approved, requires the rezoning of that acreage from an "Ab (Agricultural)

Zone to a "R-R" (Rural Residential) Zone, some of which is already in an "R-R" (Rural
Residential) Zone. The application was fr.led before Canyon County Zoning Ordinance No.
93-002 was amended by Canyon County Zoning Ordinance No. 97-00!. On May 15, 1997,

the Board adoptea Canyon County Zoning Ordinance No. 97-001 which made many changes
by amenclment to Canyon County Zoning Ordinance No. 79-008, which had been
substantially amended by Canyon County Zoning Ordinance No. 93-002. On August 1, 1997,
the Board, through the "August, 1997 Amendments to Canyon County ZOniDg Ordinance

No. 97-001," made changes to chapters 3, 4, 6 and 14 of Canyon County Zoning Ordinance

No. 97-001. Toe tests which govern the Board in considering a rezone request wider Section
4.3(B)(l)-(6) of Cauyon County Zoning Ordinance No. 93-002 are identical to those tests set
forth under Section 4.3(8)(1)-(6) of Canyon County Zoning Ordinance No. 97-001.
Therefore, for convenience sake, the request is considered as an amendment to Canyon
County Zoning Ordmlu!ce No. 97~001. [Section 4.3(B)(l)J.

!:>. Proposed use is harmonious with and in accordance with the Coropreheosive Plan
(1995 Amendment) (Update), !Section 4-.3(B)(2)].

c. Rezone will not be injurious to other property in the immediate vicinicy arui will
not change the essential character of the area. [Section 4.3(B)(3)J.

d. Adequafe sewer, water, <kamage and utility systems will be provided to
accommodate the use. [Section 4.3(8)(4}].
FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER
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e. Adequate access wil. .rovided to and from the subject property so that

~

will be no undue inrerference with existing or future traffic problems. [Section 4.3(B)(5)].
f. Essential public services web as, but not limited to school facilities, police and

fire protection, emergeucy medical services and irrigation facilities, will not be negatively
impacted by such use and no additional public funding would be required i,n order to meet
the needs created ·ey the requested change, [Section 4.3(B)(6)J.

2. Middleton, through its subdivision ordinance, will have jururdiction over the
subdivision portion of the project.

ORDER
Based on the Findings of Fact and Cottlusions of Law, reviewed above, and the
record set forth, the Board hereby approves C & G, Inc.'s request for a rezone of
approximately 94 ..cres of land from •A" (Agricultural) Zone to "R-Rn (Rural Residential),

some of which is already in an ""R-R" (Rural Residential) Zone. The legal descriptions for
the outer boundaries of tlle rezoned subject property are folllld in attached Exhibit "1".
The Board also approves an amendme.JU to Canyon County Zoning Ordinance No. 93-002, as
amended (Canyon County Zoning Otdinance No. 97--001) and a Comprehensive Plan chaage
(amendment)

which

shall be

~~lished ~::!::::o Code 67-6509(d).
§

APPROVED tiis ~ y of ~ 1 9 9 8 .
BOARD OF COUNTY COMMISSIONERS

CANYON COUNTY, IDAHO

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
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/.le/ft.IN§

Commissioner Pat Galvin

NOTICE OF APPRTJ,ATE PROCEDURE
An affected person aggrieved by thls decision may within twenty-eight (28) days after
the date of this decision seek judicial review under the procedures provided by Chapter 52,
Title 67, Idaho Code.

FINDINGS OF FACT, CONCLUSIONS OF
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ORDINANCE DIRECTING AMENDMENTS TO
CANYON COUNTY ZONING ORDINANCE NO• ..2'.Z:QQJ_
(C & G Ine. REZONE)
AN ORDlNANCE OF CANYON COUNTY, IDAHO DIRECTING AMENDMENTS TO
CANYON COUNTY ZONING ORDINANCE NO. 97-001;
PROVIDING FOR TITLE, SD.UC'IURE, PURPOSE AND AUTHORITY CLAUSES;

REZONE; SBVERABIUTY; AND, AN EFFECTIVE DATE.
Be It Ordained by the Board of County Commissioners of Canyon County, Idaho:

S.ECTIDN 1.

TITLE.

This Ordin&nce shall be l:oown as the "Oni.iDance Direerul,r Amendments to Canyon County
Zoning Ordinance No. 97-001 (C 8G G Inc. Rezone).•

SECTION 2.

STRUCTURE.

T"rtles and subtitles of this Ordinance are only used for organization and strucmre and the
language in each paragraph of this Clroimmce should control with regard to determining the legislative
intent and meaning of the Board of County Commissioner&.

SECTION3.

PURPOSE.

'Ibe putpoae of this Ordl.nance is to authorize the rezoning of the property J~ly described in
Section s of tbls Ord Ina.ace so lllllt this property curremly zoned as •A• (.Agricul!ural) shall be rezoned
to •R-ll" (Riual Residezttial), 'Ibe pwpose of this OrdillaDce is also to authorize amendments to the
Offii:ial Maps of canyon County Z.Oning Ordinmce No. 97-001 to reflect !he rezone authorized by this
Ordinance.

SECTION 4.

AUTHO:RITY.

This Ordinance ameoding Canyon County Z.Oning Ordi.aance No, 97-001 is eaactcd pursuant to
the wthority confeaed by Canyon County Zoning Ordinance No. 97-001. Chapter 4; Article 12, Section
2, Idaho Constitution and Idaho Code H 67-6511, 31-714. of31-801 and 3i.828, 'Ibis Ordinani:e is also
authorized by prior action of !he Board of County Commissioners in PlanniDg and Z.Oning Case
#%1560L064N-2W •
SECTIONS.

.REZONE.

The property described legally in attached Exhibit • 1• incorporated 21y referenca herein, ~I be
and js rezoned from "A" (.A&ricultural) Zone to "R-R" (Rural .bsidcaidal) Zone purswmt ta Canyon
County Zoning Ordinance No. !J7•001 , Chapter 4.
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SECTION6,
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•

SEVBRABIUTY CLAUSE.

Should uy proviaio11 o!1fus Ordiaance be dedared by a eourt of a competcutjurildicdon lo be
Wl()()n,titutlonal or l.avalid, such dociliozulwl DOI .-ffilc:t Che nlidkJ oflhis Otd.iDan<:8 mwhoJe orfn part
11Iete0f odler !ban Ille part ,o declared ro be uncomtitutiorw or hlvalid.
SECI'lON 7.

EFF.ECTIVEDATE.

ThDOnlbunud,.U .. mfidl-""'"'°"oa

~

.

ADOPTED m:I APPROVED this ~ d a y o f . 1998.

.By:
Depu~

tMltJ/~1918
1-t!.046

Publish: Idahos-Trlbun

Due:

-

.... ~ i1

.

••
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Projec1 Ne. 1633
Date: M.an:h 16, 1998

DESCRIPTION FOR
MARTIN GALVIN -ZONE PARCEL 1
A parcel ofiandbeing a portion oftheWcst 112 of the NW 1/4 of Section 5, T.4N., R.2W.,
B.M., Canyon County, ldabo and more partia!larly described as follom:
Commc:ncing at 1111 zlwninum cap marking the Northwest comer of the said Section S; thence
along the Nocth boundary of the said Sections
North 89°50'01 • East 1319,JS feet to 1!11: Northeast comer of the aaid W 1/2 ofthe NW 1/4
of Seetioa S; thence along the East boundlu'y of'the said W 1/2 ofilic NW 1/4
South 01"05'47• West 30.01 feet to thellALl'OlNT OF:BEGINNlNG; thence continuing
South 01 °05•47• W:st 1338.08 feet to a point; thence le.aving the said East boundaiy
South 89°04'11" West 279.33 feet to a point; thence
South 87°28'16" West 334.15 feet to a point; thence
South 76"42100• West 152.62 feet to I point; thence
South 79°49'1-4" W~ 67. 73 feet 10 a point; thence
South 76°JX'00" West 164.46 feet to a point; thence
South 82°57'50" West 280.01 feet to a paint; thence
North 0 1°15'03" East 1474.14 feet to a point; thence
North S9"50'0I• Eut 1259.41 f~t to ~POINT OF BEGINNING,
said parcel o(Iand contains 40.09 acres, more or lw.
NOTE:

This descriptioll is for zoning use only. it does not neccssariJy represent l:Xisting or future
property. right-of..ways or easements.

EXHIBIT "l"
CAN'iCN o.xJNl"i ORDI?Wa:

C

&

G,

m:.

m.

98-

REZONE

,._.
/
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Project No. 1633
Date: March Hi, 1998
DESCRIPTION FOR
MARTIN GALVIN - ZONE PARCEL 2

A parcel ofland being a portion of the NE l/4 of Section 6. T.4N., R.2W., B.M. Canyon
County. Idaho and more particularly descn"bed as follows:
Commeoaug at an aluminum cap marldng the Nottbeast c:omer ofthe said Section 6; thence
Blong the North boundary ofthe said NE 1/4 of Section 6
South 89"35'21 • West 1333.03 feet to an aluminum cap maridng the Northwest com=- ofthe
NE 114 oftbe said NE 1/◄ of Section 6; thence along the West botmdalyofthe said NE l/4oftbe
NE 114 of Section 6
South Ol °06'40" West 380.00 feet to a point; thence leaving the said We$t boundary
North 89"35'21 • East 25.01 feet to the REAL POINT OF BEGINNING; thence continning
North 8.9°3S'21 • East 996.95 feet to a point; thence
South 01 "15'03• West 795.21 feet to a point; thence
North 64°19'32~ East 280.40.feet to a point; thence'
South 01°15'03• West 275.76 feel to a point; thence
South 72°042.lw West 116.23 feetto a point; thence
South 61°51'30" West 65.65 feet to a point; theacc
South S3"5N7• West 406.75 feet tt., a point; thcnc;:,
South 51"58'5r West 184.85 feet to a p:iint; thence
South 65"25'44 • West 72.84 feet io a point; thence
South 71"20'35" West 87.97 feet to a point; thence
· South 65°44'34 1 West 146.02 feet to a point; thence
South 72DS3'01" West 86.29 feet to a point; thence
South 7~"'26'33• West 128.12 feet to a point; thence
North !!3°1S'0r West 40.94 feet to a point; thence
North 75°33'52" West 134.87 feet to a point; tbettee
North 77"2S'S0• West 230.14 feet to a point; thence
North 81"40'04" West 147.57 feet to a point; thence
North 88"36'14~ West 87.60 feet to a point; thence
North 79°-43'0S- West 132.27 f~ to a point; thence
North 87"13'07• West 57.28 feet to a point ofcurve; thence along the arc of a curve to the
right having a radius ofl75.00 feet. a central angle of38"09'2◄", a length of Il6.S4 feet and a long
chord which bears
North 23°37'078 East 114.40 feet to a point oftangent; thence
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ProjectNo.1633
Da.te: March 16. 1998

Page2

North 42°41'49" East 241.76 feet to a point; thence
North48"37'l7" Ea.st 106.70 feet to a point of curve; thence ,Jong the arc ofa curve to the
right haviog a radius of.22.5.00 feet, a central angle of43"2J'27•, &length of 170.26 feet and a long
chord bearing
North 70°18'01• East 165.23 feet to a point oftan,ge.nt; thence
South 88°01'16• East l80.37feet to a point of curve; thence along the arc ofa curve to the
left having a radius of90.00 feet, a central Mgle of90°52'04". a length of 142.73 feet and I lo.ng
chord bearing
North 46"32'-42" Bast 128.24 feet to a point of'tangem; thence
North 01 °06'40" East 890.29 feet to the POINT OF BEGINNING,

said parcel ofJ~ contains 38. 70 acres. m~ or Im.
NOTE:

This description is for zoning use only, it docs not necessarily represent ex:istlng or future
property, right-of-ways or easements.
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Project No. 1633
Date: March l 6, 1998
DESCRIPTION FOR
MARTIN GALVIN• ZONE l'.ARCEL 3

or

or

A parcel land being a portion of the NE 1/4 Section 6, T.4N., lt2W., B.M, Canyon
County, Idaho and more particularly described u follows:
Comrneocing at mi aluminum cap mad:inB the Nonheut comer of the said Section 6; thence
along the Northerly boundary of the said NE 1/4 of Section 6
South 89°lS'21 ~ West 1333.o, feet to a point mm:ing the Northeast corner of the NW 1/4
of the said NE 1/4 of Section 6; thence along the East boundai:y of the said NW 1/4 ofthe NE 1/4
ofSection6
South 01 °06'40• West 196.60 feet to a point; thence leaving the said Ea.st boundaiy
North 50056'21" West 31. 70 feet to the REAL POINT OF BEGINNING; thence
South 01°06'40" West 1092.53 feet to a point ofa.uve; thence aJong the arc of a carve to the
right having a radius of 40.00 feet, a centrlll angle of90°S2'04•, a length of63.44 feet end a long
cltord bearing

·

South 46°32'42" West 57.00 feet to a point of tangent; thence
,
North 88"01'16" West IBOJ7 feet to a point of curve; thence along the arc of a curve to the
left having a radius of27S.OO feet, a central angle of 43°21'27•, a length of20!.10 feet and a long
11;hortl bearing
South 70"H'Ol" West 203.17 feet to a point of tangent; thence
South 4&0 37' l r West 109.28 feet to a point; thence
South42°41'49" West244.35feet to a point otcurve; thence alongtheareofacurve to the
Ieft ha~g a radius of225.00 feet, a central angle of38°08'31 •. a length of J.49.78 feet and a long
chord bearing
South 23"37'34• West 147.03 feet to pointofendingofcurve;thenee
North 60°41'15• West 101.42 feet to a point; thence
North 18°56'36• Ea.st 623.56 feet to a point; thcnee
Nonh 15"1l'36• Eut 251.94 feet to a point; thence
North J l 047'11 • East 257.07 feet to a point; thence
North 27"'39'38" West 123 .99 feet to a point; thence
Nonh 09°28'56• East 416.15 feet to a point; thimce
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TEALEY'S LAND SURVEYING 1a,a. 411tSTREET, 80JIE. IDNfDl3702• (DJ SIIS-Gm
l'tojec:tNo, 1633

Pase2

Date: March 16, 1998

North BJD55•43• East 323.3S feet to a point; thence
South 50°56'21 • East 119.46 feet to the POINT OF BEGINNJNG.
aid parcel ofland CCDtains lS.68 acres, more or less.
NOTE:

This desatption is for zoniDg use only, it does not Eecusarily reprcsem existing or 1hture
property. rigbt-ot=-l'Jlfl or cuemcms.

City000142

210

- ·~->-

City000143

211

• ;~,j;/~;t

~- JolfA.

.-f' 1°1111)

.

~-" ~ .. II.IC.

'.

T-eUy

h
c:: 0. s S-//1'

wr+,,JiJ
,codt:laiil Vo"~,
Lo-r';l

.

~·
Cl!
...

Q

~

"'

J

"'!':!
4

~

'

..,a
•

1

•

-----=••,o.

./l'if.~t:tl_
;f'oJ/w.so~

!

iI

L

.3

2..

~~
(\

0

t.1- \:

'~?
(.\ o._

.

~·

(,,, ~

1-o-r

"I

~. \ I

\\ I/
t~'
~-·--·--'

"'

~ ' \ . .4-

"'"'

'I

!

'&1/

I
I

~1

I

'

City000144

212

•

•

,.

'Case No,
961560L06-4N-2'w'

1/1 MILE PROPERTY O\.fNERS

A request by C & G, Inc, for a CONDITIONAL USE PERMIT for an 18 hole
golf course and for a REZONE of approximately 55 acres from "A"
Agricultural to 'R-R" Rural Residential.
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JAN 13 2017 , /

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
· Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com ·
sam@idahowaters.com

CANYON COUNTY CLERK
P SALAS, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L Galvin
IN THE DISTRICT COURT OF THE TWRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTINC.GALVIN andPATRICIAL. )
GALVIN,
)
Plaintiffs,
)
)

CASE NO. CV-2016-6062-C
REPLY MEMORANDUM IN
SUPPORT OF MOTION FOR

"fS.

)

SUMMARY JUDGMENT

CITY OF MIDDLETON,
Defendant.

)
)

)

COME NOW, Plaintiffs Martin C. and Patricia L. Galvin (''Galvins"), by and through
their counsel of record, Barker Rosholt & Simpson LLP. and submit this reply memorandum in
support of their Motion/or Summary Judgment. Summary judgment is appropriate because there
is no dispute of any material facts and these matters can be decided as a matter of law.

SUMMARY INTRODUCTION
Defendant"s opposition does not dispute or present any evidence contrary to the Galvins"
establishment of a prescriptive easement as set forth in the motion for summary judgment for the
fifty (SO) years prior to the year 1998. Defendant focuses on the Galvios' loss of their

prescriptive rights ~guing: l) the Galvins' abandoned the easement in 1998; 2) the Galvins have
not proved the elements of a prescriptive easement after abandonment occurred in 1998; 3) the
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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dimensions of the prescriptive easement need to be established; and 4) the act of Phil and
Michele Allaire (Allaires) of erecting a fence and then selling the property to the City of
Middleton was a private condemnation over the easeittent. Defendant's defenses and arguments
fail for a number of reasons as outlined below. As the court can see. there are no issues of
material facts in this case, and therefore the court should grant the motion for summaiy judgment
as to all issues and claims.

STATEMENT OF UNDISPUTED FACTS
1. As a matter of economy and judicial efficiency, please see Plaintiffs' Memorandum in
Support of Motion for Summary Judgment for a complete statement of undisputed facts as
though set forth fully herein.

2. Approximately 20 years ago, the Galvins wanted to potentially develop their fann land and
tum it into a golf course, and residential lots and/or hobby fiums. See Supplemental Declaration

ofMartin C. Galvin in Reply to Opposition of Motion for Summary Judgment ("Galvin Supp.
Dec,") at, 4. The Galvins took the necessary initial steps with Canyon County to seek

application for zoning (or rezoning) and/or a conditional use permit. Id
3. Unfortunately due to the economy. financial reasons and other hardships. the golf course and
rural residential lots and development plan was never implemented nor :further developed. Galvin
Supp. Dec. at 115.

4. Throughout the application period, and the past twenty years, the Galvins continuously
fanned the ground, used and maintained 1he road for drainage and farming purposes. Id at ft 6-

7. The fanning of the ground and use of the road has never ceased and has been continuous. Id
And, the land has always been taxed the same by the assessor as irrigated agricultural vacant land
by Canyon County. Galvin Supp. Dec. at ,r 8.
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JODGMENT
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5. When Mike Wagner began farming the Galvins• property in the 1990s they had a

sharecropping ammgement, whereby he would get access to Galvins' land, including the farm
road and irrigation ditch. Galvin Supp. Dec. at ,i 7. Mr, Galvin still perfonned many of the same
tasks in conjunction with Mr. Wagner's tasks. like general maintenance ofthe road, including
cleaning the ditch, cutting puncture vine, and trapping gophers on the road and along the banks.

Id.
'6. The Galvins never intended, not expl'essed any intent to abandon the road, easements. and/or
ditch for irrigation purposes even during application for development of the golf course and

subdivision in the l 990s. Id at ,r 9. As part of the development plan the water would still need to
drain from south to north, and similar issues concerning repair and maintenance of the drainage

ditch, cutting puncture vine and trapping gophers were still going to be prevalent. Id at 9.

STANDARDS OF REVIEW
As a matter of judicial economy and efficiency, please see Plaintiffs• Memorandum in
Support of Motion for Summary Judgment for a complete Standard of Review as though set forth
fully herein. Once the moving party satisfies the initial burdeD, the nonmoving party must

adduce sufficient admissible evidence to support a finding by the trier of fact in the nonmoving
party's favor on such element or to offer a valid justification for the failure to do so under
I.R.C.P. 56(f). Id The nonmoving party cann.ot rest upon mere speculation and must submit more
than just conclusory assertions that an issue of material fact exists to withstand summary

judgment. Cantwell v. City ofBoise, 146 Idaho 127, 133, 191 P.3d 205,211 (2008). The
nonmoving defendant has the burden of supporting a claimed affinnative defense on a motion for
summary judgment. Chandler v. Hayden, 147 Idaho 765, 215 P.3d 485 (2009). A mere scintilla

of evidence or only slight doubt as to the facts is not sufficient to create a genuine issue of
REPLY MEMORANDUM IN SVPPORT OF MOTION FOR SUMMARY JUDGMENT
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material fact. Ftnholt v. Cresto, 143 Idaho 894, 897, 155 P.3d 695,698 (2007). Summary
judgment is appropriate where tbe nonm.oving party bearing the burden of proof fails to make a
showing sufficient to establish the existence of an element essential the partis case. Cantwell,
146 Idaho at 133, 191 P.3d at 211.

ARGUMENT
1.

The Gal~ins did not Abandon the Easement(s), Secondary Easement(s), or Use of

the Road
Defendant does not refute or present any evidence that the Galvins did not establish a
prescriptive easement and secondary easements over the fifty (50) year period prior to 1998. The
Defendant argues th.at the Galvins had rights, but abandoned the easement in 1998. Defendant
has not presented any material facts or evidence supporting its heightened burden of
abandonment and therefore the court should reject Defendant's argument and grant summary
judgment in favor of the Galvins.
Abandonments and forfeitures are not favored. Wagoner v. Jeffery, 66 Idaho 455, 459460, 162 P.2d 400) 402 (1945). Abandonment of any right is dependent upon a finding of an
intent to abandon evidenced by a clear, unequivocal and decisive act of the alleged abandoning
party. Savage Lateral Ditch Water Users Ass'n v. Pulley. 125 Idaho 237. 249. 869 P.2d 554,566
(1993) (citing Wagoner v. Jeffery, 66 Idaho 45.S, 460,162 P.2d 400,402 (1945)). The standard is
truly heightened for abandonment. Defendant cited to Perry v. Reynolds which states:

[i]t requires very convincing and satisfactory proofs to support a forfeiture by
abandonment of a real property right. (Welch v. Garrett. 5 Idaho 639. 51 P. 405,
followed and approved in Ada County Farmers' Irr. Co. v. Farmers' Canal Co., 5
Idaho 793, 799, 51 P. 990,)
Abandonment may be shown by the facts and circumstances, but clear proof
is required to make out a case. (Union Grain & E. Co. v. McCammon Ditch Co.,

41 Idaho 216,224,240 P. 443.}
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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It is elementary that an abandonment of any right is dependent upon an intention
to abandon and must be evidenced by a clear. unequivocal and decisive act of the
party." (Sullivan C. Co. v. Twin Falls A. Co .• 44 Idaho 520,526,258 P. 529.)

Abandonment is a matter of intent, coupled with corresponding conduct; thus a
question offact. 11 (St. John Irr. Co. v. Danforth, SO Idaho 513,516,298 P. 365.)
See, also, Zezi v. Lightfoot, 51 Idaho 707. 713, 68 P.2d 50.

Perry v. Reynolds, 63 Idaho 457,464.122 P.2d 508, 510-511 (1942).
The only facts and evidence alleged and presented by Defendant to support its

abandonment defense are that the Oalvins "applied for and obtained approval to rezone of their
property to construct a 120-lot subdivision and golf course:, Memorandum in Opposition to
Plaintiffs· Motion for Summary Judgment ("Memo in Opposition") at p. 7. Defendant argues that

the Galvins' statement of an intent to stop farm operations in order to develop land into a golf
course and subdivision evidences an intent to abandon the easement and secondary easement(s),
and that the application and approval "acted as an unequivocal aci to abandon the prescriptive
easement." Id. at 8.
Defendant's arguments fail for a number of reasons. The application for :rezoning or
conditional use permit does not say anything about abandoning the irrigation ditch and/or
easement(s). Regardless, the Oalvins never developed the golf course or subdivision plan(s}--it's
still farmed. The Oalvins never stopped. and continued to utilize its easements and continued to
fann through.out the entire application process and the subsequent twenty (20) years to the
present day. Galvin Supp. Dec. at 1 6. The Galvins never intended t.o abandon their prescriptive
easement~ and the Application for Zoning Amendment or Conditional Use Pennit does not
support that conclusion. Galvin Supp. Dec. at ,I 9. The easement and use thereof was for the
Galvins' inigation ditch easement right-of-way to check water, repair and maintain the ditch, and
to haul equipment and crops to and from the farm land, and for farm related activities.
REPLY MEMORANDUM 1H SUPPOR.T OF MOTION FOR SUMMARY JUDGMENT
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Declaration ofMartin Galvin in Support ofMotion/or Summary Judgment ,i,i 6-7. The
easement, secondary easements and rights associated therewith extend beyond just those
activities related to farming. Thus, even if the Oalvins developed the land into a golf course and
rural subdivision. there would still be iITigation on the property and the utilization of the

easement for repair, maintenance, cutting puncture vine, trapping gophers, etc. Defendant could
have made an argument that the overall scope of the easement may have changed-however, this
point is moot because the Oalvins never developed the land, nor changed their prescriptive
practices. There was no abandonment, let alone deviation from the previous fifty (50) years•
prescriptive use.
Defendants reliance on Weaver v. Stafford, 134 ldaho 691,698, 8 P.3d 1234. 1241 (2000)
is misplaced as in that case, unlike the instant case. the irrigation ditch was destroyed, and use of
it ceased. The Galvins never intended. or actually ceased use of any of their easements or rights.

Defendant has failed to raise any facts or present evidence of a genuine issue of material
fact concerning abandonment of the easement, let alone any clear unequivocal act concerning

abandonment, and therefore the court should find as a matter of law that the easement(s) was not
abandoned.

2.

Even if the Galvins did Abandon the Easement in 1998, There Is No Evidence or
Allegation of an Initiation of a Right by the Servient Estate Prior to Galvins'
Resumption of Possession and Use and Therefore There was no Abandonment

Defendant's second argument assumes the Oal'Vins abandoned their rights in 1998, and
argues that the Galvins cannot establish a prescriptive easement thereafter. Defendant's argument

is premised upon the mistaken belief that if the rights are abandoned, the Oalvins must establish
a new prescriptive right for the statutory- period after abandonment.

REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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The Galvins never stopped their irrigation and fanning practices at any time, nor did they
stop any use of their prescriptive rights. Galvin Supp. Dec. at 16. Even so, Defendant ignores the
fact that abandonments are not favored, and that the reswnption of use is a defense to
abandonment. Idaho case law indicates that subsequent to abandonment, a person could resume
their use and thus there would be no abandonment of rights. Zezi v. Lightfoot, 51 Idaho 707, 68
P.2d 50 (1937); Carrington v. Crandall. 65 Idaho 525, 147 P.2d 1009 (1944); Wagoner v.

Jeffery, 66 Idaho 455, 162 P,2d 400 (1945). Sagewillow, Inc. v. Idaho Dep't of Water Res .• 138
Idaho 831,846, 70 P.3d 669,684 {2003). In Wagoner v. Jeffery, supra, the court stated that even

though the respondent abandoned his rights for five years, if, "respondent again took possession
of the right of way and wells in question... prior to the initiation of any right therein or claim

thereto by appellants, there would be no abandonment which could inure to the benefit of
appellants. 66 Idaho 455, 459-460, 162 P.2d 400,402 (1945) (citing Zezi v. Lightfoot, 51 Ida.
707, 713. 68 P. (2d) 50.).
There is no allegation or evidence of any person or servicnt estate initiating any right or
claim over the Galvins' easement rights, and therefore even if the Galvins had abandoned their
rights in 1998, once they reswned use there essentially would be no abandonment. Since the
Galvins never actually ceased theit imgation and fanning practices, or use of the prescriptive
easemcnt{s), they did not abandon any rights.
3.

Summary Judpient is still Appropriate Even if the Court Finds that there are
Genuine Issues of Facts Concerning the Dimensions of the Prescriptive Easement

This is the fll'St time Defendant has raised concerns regarding the dimensions of the
casement. Defendant does not present any facts or evidence conceming the scope of the
easement-but merely states that the physical dimensions are at issue citing to Beckstead v.
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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Price, 146 Idaho 57, 64-65, 190 P.3d 876, 883-84 (2008). As argued by Defendant, the Court in
Beckstead affirmed the prescriptive easement and the scope of the easement for general purposes
of ingres~ and egress, recreation, and making improvements to the property-but remanded the
case to the district court for the purpose of determining the dimensions of the easement. Memo in

Opposition at p. 11, citing to Beckstead v. Prices, 146 Idaho 57.
Mr. Galvin stated that the scope of the easement is for part of the irrigation ditch and
easement right-of-way. for ingress and egress. to check water during inigation season (roughly
April to October). to do repairs and various maintenance tasks on the right-of-way and in the
ditch thtOughout the year, and to haul various pieces of equipment and crops to and from the
fann land. Galvin Dec. in Support ofMotion/or Summary Judgment at ,i,i 6-7. As such, the

width is wide enough to haul all the necessary pieces of equipment in and out for farming and the
entire length of Mr. Galvin's field and the irrigation ditch. Defendant has not offered any
evidence or facts contrary to the aforementioned.
The court should grant summary judgment as to the entirety of the prescriptive easement
and as to the exact scope and dimensions. If anything, Defendant is rnaking the argwnent for the
court to grant summary judgment as to the prescriptive rights leaving for hearing the issue as to
the exact scope of the easement, which is what the court did in Beckstead.

4.

The Allaires' Actions do not Am.ou1at to a Private Condemnatio• of the Easement.
The last argument Defendant makes is one of private condemnation of the easement by

"the Alla.ires construction of the fence. and thereafter conveyance of the roadway to the City."

Memo in Opposition p. 13. Defendant further states that there :remains a question of fact as to
"how much is owed for the taking of the easement." Id Allairest actions were not in
contemplation of eminent domain or benefitting the public, nor did it amount to a private
RE..LY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JODGMENT
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condemnation. Furthermore. if the City plans to exercise eminent domain, the City has not
properly instituted condemnation proceedings to properly take any rights pursuant to the Idaho
Code.

Essential to eminent dotnain is that the use is for the benefit of the public. Cohen v.
Larson, 125 Idaho 82,867 P.2d 956 (1993). There is no current public use. The City can argue
that it was for "future public use" however the erecting of the fence and blocking of Galvins' ·
access is the opposite, and serves only to try and enhance the Allaires• private enjoyment. This is
evidenced by the License Agreement giving the Allaires exclusive use of the road indefinitely,
which is attached as Exhibit B to Victor Villegas Affidavit in support of the City's opposition.
The City does not provide any facts or details to support its position of condemnation. LC. 7701A provides limitations on eminent domain and states that it shall not be used for an alleged

public use which is merely a pretext for the transfer of condemned property or any interest
therein to a private party. l.C. 7-701A(2)(a). The court "has never held that private individuals
may take the property of other private individuals in order to enhance their purely private
enjoyment of their property." Cohen v. Larson, 125 Idaho 82, 84,867 P.2d 956,958 (1993).
There currently are indefinite plans when the City will allow public access to and over Willis
Road-if ever.
The city has not proffered this theory as an affinnative defense, nor has it attempted to
reconcile COtnpensation to the Galvins. Instead, the Oalvins were charged with misdemeanor
trespass, and have had to spend countless hours of time, energy, and now attorney's fees t.o
protect their rights. The Allaires' and City's actions were not for the benefit of the public, and

were merely a pretext to give the Allaires exclusivity until an indefinite time in the future, if ever.
If the City wants to institute proper condemnation proceedings in the future, or seek an
REPLY' MEMORANDUM IN SUPPORT OF MOTION Ji'OR SUMMARY' JUDGMENT
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agreement-it could if necessary at that time, under the preswnption Willis Road will be opened
up to the public. Until such time, the Allaires and the City cannot simply take the Galvins' rights
under the claim of eminent domain.
CONCLUSION

The City of Middleton has not alleged facts ot presented sufficient evidence to dispute the
Galvins' establishment of a prescriptive easement, there are not issues of material fact. and and

DATED this 12th day of January, 2017.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 12th day of January. 2017 I caused to be served a true and
correct copy of the foregoing Reply Memorandum in Support of Motion for Summary Judgment
by the method indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642

Facsimile: (208) 493-4610
Email: joe@borton-lm.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
_
Overnight Mail
_x_Email
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Albert P, Bw:ker. ISB #2867
Scott A. Magnuson. ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St,, Ste. 102
P.O. Box 2139
Boise. ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON COUNTY CLERK
P SALAS, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT
OF TUE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GALVIN and PATRICIAL. )
GALVIN,
)
)
)
)

vs.
CITY OF MIDDLETON,
Defendant.

CASE NO. CV-2016-6062-C

SUPPLEMENTAL DECLARATION
OF MARTIN C. GALVIN IN REPLY
TO OPPOSITION OF MOTION FOR
SUMMARY JUDGMENT

)
)
)
)
)

----~-------->
I, MARTIN C. GALVIN, hereby declare as follows:
1.

I am a resident of Middleton, Canyon County, State of Idaho, over the age of eighteen (18)

years, and am the plaintiff in the above-entitled action.

2.

I am one of the Plaintiffs in the above captioned case, and if called as a witness herein, I

could and would competently testify to the following facts based upon personal knowledge.

SUPPLEMENTAL DECLARATION OF MARTIN C. GALVIN
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I have had an opportunity to read the Affidavit of Victor Villegas and the Memorandum

in Opposition to the Motion for Summary Judgment where concerns about a rezone or
development of our property is argued.
4.

In or about the mid-1990s my wife and I contemplated subdividing our land with the

intent of developing a mixed use of golf course. rural residential lots, and perhaps potential
hobby fanns.

5.

Unfortunately due to the economy. financial reasons and other hardships, the golf course

and rural residential lots and development plan was never implemented nor further developed.

6.

Throughout this time period I continued to farm the ground and use and Illaintain the

road. The farming of the ground and use of the road has never ceased and has been continuous.
7.

When Mike Wagner began farming my land in the l 990s we had a sharecropping

arrangement, whereby he would get access to my land, including use of the fann road and
inigation ditch in order to farm the land. Throughout this time I still performed many of the
same tasks in conjunction with Mr. Wagner"s tasks. I performed the general maintenance of the
road. including cleaning the ditch, cutting punctme vine, and trapping gophers on the road and
along the banks.

8.

Canyon County Tax assessor has always taxed my property the same, which is as vacant

inigated agricultural land.
\ \ \
\ \ \

\ \ \

\ \ \
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It was never my intent to, nor did I, abandon use of the road, or drainage ditch even when

I planned to develop the golf course and subdivision in the 1990s. Part of the development plan
was that the water would still need to drain into the drainage ditch, and there would he similar

issues concerning repair and maintenance of the drainage ditch. including cutting puncture vine

and trapping gophers.
I declare wder penalty of perjwy pursuant to the laws of the State ofldaho that the foregoing is
true and oonect.

DATED this~ day of January, 2017.

??21~-~

Martin Galvin
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this J21h day of January. 2017, I caused to be served a true
and correct copy of the foregoing DECLARATION OF MARTIN C. GALVIN by the method
indicated below. and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.

_x_ U.S. Mail, postage prepaid
_
Hand Delivery
_Facsimile

Meridian, ID 83642

__ Overnight Mail

Facsimile: (208) 493-4610

J_Email

Email: joe@borton-lakey.com
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1010 W. Jefferson St.• Ste. 102

P.O. Box. 2139
Boise, ID 83701-2139
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Attorneys for Plaintifft Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE TIIIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GALVIN and PATRICIA )
L.GALVIN,
)
)
Plaintiffs,
)
)
vs.
)

CASE NO. CV-2016-6062-C
SUPPLEMENTAL DECLARATION
OF SCOTIA. MAGNUSON IN
REPLY TO OPPOSITION TO
MOTION FOR SUMMARY
JUDGMENT

)

CITY OF MIDDLETON,

)

_____________
Defendant.

)
)
)

I, SCOTT A. MAGNUSON, hereby declare and state as follows:

J.

I am an associate attorney at Barker Rosholt & Simpson LLP. attorney of record

for Plaintiffs in the above-captioned matter, and if called as a 'Witness herein. I could and would
testify competently to the folJowing based upon personal knowledge.

'
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\ \ \
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Attached hereto as Exhibit l is a true and correct copy of Galvins' parcel number

33877000 from the Canyon County Assessor's website, accessed 01/11/2017.
I declare under penalty of perjury under the laws of the State oflclaho that the foregoing
is true and correct.
DATED this 12th day of January. 2017.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 12th day of January. 2017. I caused to be served a true
and correct copy of the foregoing SUPPLEMENTAL DECLARATION OF SCOTT A.
MAGNUSON IN REPLY TO OPPOSITION TO MOTION FOR SUMMARY

IDDGMENT by the method indicated below. and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com

_:!_ U.S. Mail, postage prepaid

__ Hand Delivery
_Facsimile
__ Overnight Mail
_x_Email
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CANYON COUNTY CLERK
S SWANSON, DEPUTY CLERK

Victor Villegas [ISB No. 5860]
BORTON LAKEY LAW OFFICES
141 E. Carlto11 Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

Case No.: CV- 2016-6062

SUPPLEMENTAL
MEMORANDUM IN OPPOSITION
TO PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

Plaintiffs,

v.
CITY OF MIDDLETON,
Defendant.

COMES NOW, Defendant the City of Middleton (the "City"), by and through their

attomey of record, Victor Villegas of the firm BORTON-LAKEY LAw OFFICES, and hereby submits
this Supplemental Memorandum in Opposition of Plaintiffs' Motion for Summary Judgment. For
the reasons discussed below, the Plaintiffs' Motion for Summary Judgment should be denied.

INTRODUCTION
This case involves a quiet title action. Plaintiffs Martin and Patricia Galvi11 (the "Galvins")
allege that they have established a prescriptive easement across land that the City had recently
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acquired from a third party, Philip and Michelle Allaire (the "Allaires"). The Galvins have moved
for Summary Judgment to which the City provides its response in opposition to the Galvins,
motion. After an initial hearing, this Court has requested additional briefing :from the parties
relevant to this proceeding.

This supplemental briefing focuses on the factual issues of the

Galvins' abandomnent of any alleged prescriptive easement.

STATEMENT OF SUPPLEMENTAL RELEVANT FACTS
This section will hereinafter be referred to as "Facts".

1.

While the Galvins' present motion details conduct through supporting affidavits

pointing to past acts as early as 1946 in support of their argument for a prescriptive easement,
Galvins leave out relevant facts concerning the rezone and development oftheir property that bears
upon issues h1 this case. Specifically, on or about August 19, 1996, Galvins submitted an Applicant
Intent Fonn with the Canyon County Planning and Zoning Commission to begh1 the process of
rezoning their property {including Section 5 T4N R2W) :from having two zoning categories of
Agricultural and Rural Residential to having all of the property zoned as only Rural
Residential See Exhibit C to Affidavit of Victor Villegas In Support Of Memorandum In

Opposition To Plaintiffs· Motion For Summary Judgment (hereinafter "Villegas Affd. "), Applicant
Intent Form, p. 2, ,r 8 (Bates No. City000098). The identified properties for conversion included
Assessor's Account Numbers R33877, R33883, and R33881 (referred to collectively hereafter as
"Galvin Property''). See Id. at p. 1 (Bates No. City000097). Further, Galvins indicated that "All

fann operations will stop and land will be converted to residential use." See id. at p. 3,, 9 (Bates
No. City000099).
2.

The Ga.Ivins submitted their Application for Zoning Amendment, dated August 19,

1996 requesting a conditional use permit and planned unit development. See Exhibit D to Villegas
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Affd. (Bates No. City000088-96).
3.

Later, the Galvins submitted a second Application for Zoning Amendment or

Conditional Use Permit seeking conditional use permit, comprehensive plan change and rezone
which was received on or about April 23, 1997. See Exhibit E to Villegas Affd.

4.

As part of the application process the Galvins also submitted a letter ofintent dated

January 14, 1997 to Jerry Jones at the Canyon County Planning and Zoning. See Exhibit F to
Villegas Affd., (Bates No. CityO00l 15). In that letter, Martin Galvin stated that he had fanned the

Galvin Property for "approximately 50 years" and that "due to health and age [he] no longer [had]
the desire to farm." Id. In the same communication, Mr. Galvin represented that their intent was
to convert the Galvin Property from "260 acres of agriculture and dry grazing ground ... to
approximately 120 lots and a [sic] 18 hole golf course." Id.
5.

The subject alleged easement of this litigation (the "alleged easement" or "disputed

roadway'') is the strip of land just north of Section 5 T4N R2W, Assessor's Account Number
R33877 of the Galvin Property, and was part of the Galvins' Letter oflntent and Application for
Zoning Amendment submitted to Canyon County. The Galvins submitted their Application for
Zoning Amendment, dated April 23, 1997. Compare Complaint, Exhibit A with Exhibits C, E

and F to Villegas Affd. (Bates No. City000097, City000l 18 and CityO00l 19).

6.

On or about December 24, 1997, a hearing to address Plaintiffs' application for

rezoning was continued to January 20, 1998. See Findings ofFact, Conclusions ofLaw and Order,

In re Petition of C&G, Inc., DSD Case No. 961560L06-4-2W (Canyon County, March 20,
1998). At the January 20, 1998 hearing, the Board of County Commissioners conditionally
approved Plaintiffs' request. See Exhibit Gto Villegas Affd. (Bates No. City000120-000134).
7.

On or about February 20, 1998, and again on March 17, 1998, Plaintiffs attended
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hearings and continued to testify in favor of, and seek rezoning of the Galvin Property. See Id. at
p. 2 (Bates No. City000120).
8.

Plaintiffs both testified "in support of the rezone" during hearings. See Id. at p. 4.

(Bates No. City000123).
9.

The Board of County Commissioners for Canyon County (the "Board") made a

finding of fact that "Martin Galvin has fanned the land for approximately fifty (50) years and is
no longer able to farm the land." Id. at p. 10, (Bates No. City000129).
10.

On or about March 20, 1998, the Board, based in part on Plaintiffs' active

participation in hearings, representations, and testimony, ordered the Plaintiffs' desired rezoning
of the Galvin Property. See Id. at p. 14, (Bates No. City000133).
11.

On or about March 20, 1998, the Board of Canyon County implemented and issued

Ordinance No. 98-002 (the "Ordinance") that took effect on March 26, 1998, rezoning the Galvin
property to rural residential. See Exhibit H to Villegas Affd.
12.

Mike Wagner, an individual that farms other peoples' land as a cropper, and his

employees had been using the dirt road during the "1990s and 2000s" and continuing "until ...
the conflict over the [Disputed Road] started." See Declaration of Mike Wagner, 'iMf 5-6
(hereinafter "Wagner Affd.").
13.

During the late 1990s and through the early 2000s, Mike Wagner, and his company

Mike Wagner Farms, Inc., used the dirt road to "irrigate, check the water, and haul equipment and
crops in and out every year." See Id. at 18.
14.

Beginning in 2003 and continuing through 2008, Howard Powell, an individual

who fanned the Robinson's (now Allaire's) land "just north of the (Disputed Road]" and "also
fanned Margarette Falkenstein's 10 acres, ... to the north of Hazel's 20 acres" would use the dirt
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road. See Declaration ofHoward Randolph Powell, ,r 6 (hereinafter "Po-w,ell Ajfd. ").
15.

Prior to Howard Powell farming the Robinson land (now Allaire's) in 2003, "lots

of different people" used the road. See Declaration ofMartin C. Galvin in Support ofMotion for
Summary Judgment,

,r 14 ("Galvin Ajfd. ").
ARGUMENT

I.

Whether Abandonment Has Occurred Is a Question of Fact.
As Defendants have already pointed out in their initial brief, Idaho appellate decisions have

held that that mere non-use of an easement does not affect an abandonment of the easement.
Ko/ouch v. Kramer, 120 Idaho 65, 67, 813 P.2d 876, 878 (1991). To show abandonment of a

property right such as an easement, one must prove a clear, unequivocal and decisive act of the
party abandoning the property right. Perry v. Reynolds, 63 Idaho 457, 464, 122 P.2d 508, 510
( 1942). "Abandonment is a matter ofintent, coupled with corresponding conduct; thus a question

of fact." O'Brien v. Best, 68 ldaho 348,357, 194P.2d 608,613 (1948) (underlining added).
As the appellate courts have indicated, because there is a question as to whether the Galvins
have abandoned any alleged prescriptive easement, this is sufficient to require the fact finder to
hear testimony and cross-examination on the issue. While Defendants recognize that no jury will
be involved in this matter, this Court needs to hear all the relevant testimony, facts, and evidence
in order to evaluate and weigh the evidence related to abandonment.
For this reason, this Cow1 should deny the Galvins' motion for surmnary judgment.

II.

Material Issues of Fact Continue to Exist Regarding Galvins' Abandonment of
the Disputed Road.
Defendants still do not concede that the Galvins have asserted sufficient factual evidence

to rise to the standard required to find a prescriptive easement. However, even assuming that
Galvins are able to meet all the elements necessary to establish a prescriptive easement over and
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across the disputed roadway, Defendants reassert that there remain genuine issues of fact whether
Galvins abandoned the use of the roadway thereby eliminating the need to have the access.
A. Each step in the approval process fol" the rezoning ordinance constituted an
independent act that is sufficient to establish abandonment of any alleged
prescriptive easement.
During initial oral arguments on their motion for summary judgment, the Galvins attempted
to assert that any application to the Canyon County Board of Conunissioners was nothing more
than "on paper." However, that simple statement belies all the clear, unequivocal, and decisive
acts of the Galvins in obtaining their rezoning of the Galvin Property.
In Defendant's initial briefing, it pointed to the case of Weaver v. Stafford, 134 Idaho 691,
8 P.3d 1234 (2000) (overruled on other grounds), where the Idaho Supreme Court addressed
whether respondent, Mr. Stafford, held a prescriptive easement to a dirt irrigation ditch. In that
case, the Supreme Court noted that Mr. Stafford had filled in the old ditch, and then attempted to
reassert a claim to a prescriptive easement. See Id. at 698. As we previously stated, the Weaver
Court held that even ifit were to assume that a prescriptive easement to the dirt ditch existed, there
was evidence in the record that Mr. Stafford had "filled in the original dirt ditch in the fall of 1994,"
and that "Stafford's act [was] sufficient to abandon any prescriptive easement which may have
existed in the dirt ditch." Id. at Idaho 698, P.3d 1241. The Weaver Court concluded, ''[w]e
therefore hold substantial and competent evidence supports the district judge1s determination that
Stafford did not have a prescriptive easement in the original dirt ditch." Id.
In this case, Defendant has asserted that there is a genuine issue of fact whether the Galvins
have abandoned their easement based upon the following "clear, unequivocal and decisive acts,"

Id. (citing Perry v. Reynolds, 63 Idaho 457, 464, 122 P.2d 508, 510 (1942); and Sullivan Constr.
Co. v. Twin Falls Amusement Co., 44 Idaho 520, 526-27, 258 P. 529, 530-31 (1927)), evidencing
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more than a simple paper application and more than mere 11011-use of the alleged prescriptive
easement:

I) The Galvins acted in August of 1996, by obtaining an Applicant Intent Fonn and
Application for Zoning Amendment, filling it out, and then submitting their
completed application to the proper authorities, stating that all farm operations
would stop; See Facts, supra at 1,i 1-2.
2) The Galvins acted in April of1997, by filling out a second application for Zoning
Amendment and submitting that application; See Facts, supra at~ 3.
3) The Galvins acted in January of 1997, by writing and sending a letter of intent to
Jerry Jones, and stating that he no longer had the desire to farm; See Facts, supra
at ,i 4.
4) The Galvii1s acted in December of 1997, by attending a public hearing of the Board
of County Commissioners for Canyon County (the "Board"); See Exhibit G to

Villegas Affd., p. I.
5) The Galvins acted inJanuaryofl998, by attending and testifying at a second public
hearing of the Board with their land surveyor, Tealy's Land Surveying, where the
Board "conditionally granted" the Galvins' request for the proposed rezone, with a
stipulation that the Galvins provide a legal description of the proposed rezone
within 30 days; See Id. at p. 2.
6) The Galvins acted by ensurh1g that their company, C & G, Inc. (or themselves)
complied with the stipulation for the legal description; See Id.
7) The Galvins acted by engaging (and presumably paying) Tealy's Land Surveying,
a licensed professional surveyor, to provide the proper diagrams and legal

Supplemental Memorandum in Opposition to Plaintiffs' Motion for Summary Judgment

239

Page?

descriptions of the properties that were to be rezoned, and to testify at hearings on
their behalf; See Exhibit G to Villegas Affd., p. 10, 1 3.b.
8) The Galvins acted in February of 1998, by attending and testifying at a third public
hearing of the Board with their land surveyor to provide clarification to the legal
description of the rezoned properties.

The Board detennined that further

clarification was going to be needed; See Id., p. 2.
9) The Galvins acted in March of 1998, by attending and testifying at a fourth public
hearing of the Board with their land surveyor; See Id.
10) The Galvins acted at all public hearings by testifying in support of the rezone of
their property to Rural Residential; See Id., p. 4.
11) The Galvins acted by inducing the Board to review, and further persuading the
Board to find in favor of and approval of the Galvins' application for the rezoning
of their property; See Id., p. 14; See also Exhibit H to Villegas Ajfd.
Ultimately, a finder of fact would be able to hear, review, and weigh the consequence of
each of these actions taken by the Galvins over a period of almost two (2) years, and conclude
either individually or collectively that such evidence constitutes "clear, unequivocal and decisive
acts" for a finding of abandonment. The City asserts that what makes this clear, unequivocal and
decisive is the Galvins' success in lobbying the Board for a rezone and obtaining Canyon County
Ordinance 98-002. That ordinance rezoned their land according to their desires.
Contrary to Plaintiffs' assertion that it was merely \'on paper," the clear, unequivocal, and
decisive acts taken by the Galvins are akin to the acts that auy lobbyist would take (and gets paid
for) when they attempt to get a law that they favor passed. It is true that law is codified in paper
format, but the reality is that there are also legal consequences to the acts that the Galvins took for
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their own personal and financial gain. One of those consequences, whether intended or not, was a
resultant abandonment of any prescriptive easement they allegedly had in the Disputed Road.
For this reason, Plaintiffs' motion for summary judgment should be denied, and this Cow't
should permit the finder of fact to hear all relevant testimony related to this issue.

B. Whether the Galvins could have restarted the period for prescriptive easement
after abandonment remains a material issue of fact.
Once abandonment of an easement has occurred, Plaintiffs would have to provide sufficient
evidence to be able to show that he took the necessary steps to reacquire his interest in a
prescriptive easement. However, the supplemental affidavits provided by Plaintiffs in this matter,
thus far, fail to clarify how Mr. Galvin's use of the dirt or gravel rnad constitutes "clear and
convincing evidence use ofthe subject property, which is characterized as: (1) open and notorious;
(2) continuous and uninterrupted; (3) adverse and under a claim of right; (4) with the actual or
imputed knowledge of the owner of the servient tenement; (5) for the statutory period." Beckstead
v. Price, 146 Idaho 57, 62, 190 P.3d 876, 881 (2008); Hodgins v. Sales, 139 Idaho 225, 229, 76
P.3d 969,973 (2003).
Additionally, as Defendant only shortly addressed in prior briefing, an individual cannot
obtain a prescriptive easement where a driveway is in common, without some separate act. Idaho
Courts have found that ''there is a common exception to the presumption of adverseness if the use
of a driveway is in common with the owner and the general public without some decisive act on
the part of the user indicating a separate or exclusive use. n Marshall v. Blair, 130 Idal10 675, 680,
946 P.2d 975, 980 (1997) (underlining added). This separate act must invade or infringe on the
owner's right in order to be considered adverse. Id.; see also Hunter v. Shields, 131 Idaho 148,

153, 953 P .2d 588, 593 (1998).
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Iu this case, nothing

011

the record demonstrates how Mr. Galvin could (or would) have

been able to restart the prescriptive time tolling whether under a five (5) year prescriptive period
or under a twenty {20) year prescriptive period. This is due to the fact that there are questions as
to what acts, if any, Mr. Galvin took that would meet the requirements to reassert a prescriptive
easement.
a. Whether Hazel Robinson permitted the Galvins to use the road after the
abandonment in 1998, is a genuine issue of material fact.

Nothing 011 the record has been provided to demonstrate, after abandonment in 1998, that
the relationship between the Robinsons and the Galvins was anything other than amicable. In fact,
both Mr. Powell and the Galvins have testified that by 2003, Howard Powell, the Galvins' son-inlaw, had started fanning Hazel Robinson's land. Also, Mr. Galvin has stated that after Hazel
Robinson's husband died, he cleared snow from Hazel's driveway for her-an act of genuine,
sincere kindness and friendliness. As a result, it is likely that Hazel Robinson permitted the use of
the Disputed Road after the abandonment, and any such inference should be construed in the light
most favorable to Defendant as the non-moving party.
b. Whether the Galvins' use of the road was "adverse" after abandonment
remains a genuine issue of material fact.

As noted above, the presumption of adverseness in attempting to obtain a prescriptive
easement is abandoned where a driveway in common is used by many people. See Marshall v.
Blair, 130 Idaho 675, 680, 946 P.2d 975, 980 (1997). Here, the affidavits have noted that at least

four people had use of the road immediately (or shortly) after the period of abandonment. First,
Hazel Robinson, the owner, had use ofthe Disputed Road. See Galvin Affd., 1 14. Second, Hazel's
croppers had use of the Disputed Road. See Id. Third, Mike Wagner and his employees had use
of the Disputed Road. See Wagner Affd., 17. Fourth, Howard Powell had use of the Disputed
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Road. See Powell Affd., ,r 6. This usage by a number of people (i.e., the general public) calls into
question how the Galvins could have possibly begun to reassert any kind of adverse prescription
of the Disputed Road.
As these facts must be construed in the light most favorable to Defendant, as the nonmoving party, the Disputed Road was a road that was in common with the owner, and the Galvins
have not demonstrated how their use after 1998 was adverse to that of Hazel Robinson. If
anything, Howard Powell's affidavit confirms that the use ofthe Disputed Roadway by the Galvins
was consistent-in every way-with the use put by Hazel Robinson or her croppers. See Id. In
order for the Galvins to reassert a prescriptive influence on the Disputed Road, some "decisive
act" must be taken that would indicate a "separate or exclusive use." Marshall, 130 Idaho at 680.
Certainly, the Galvins' own affidavits state that the use was not exclusive or separate from that of
Mr. Wagner or his Company's, or that of his own son-in-law, Howard Powell. See Galvin Ajfd.,

114.
As demonstrated herein, material issues of fact remain as to how the Galvins could be
found to have reasserted any prescriptive intent after abandomnent. The issues are even largely
created by their own fact witnesses in support of their Motion for Summary Judgment. For these
reasons, the court should deny the Galvins' motion.

CONCLUSION
There remain genuine issues of material fact that preclude summary judgment that
surround the effect of the Galvins' abandonment of the prescriptive easement. Evidence necessary
to prove up the elements of a prescriptive easement such as whether the Galvins' use after 1998
was: (1) open and notorious; (2) continuous and uninterrupted; (3) adverse and under a claim of
right; and (4) for the statutory period, have not been proven.
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•

Based on the original arguments and these supplemental arguments, set forth above, the
City respectfully requests that this Court deny Plaintiffs' Motion for Summary Judgment.
DATED this

J_ day of February, 2017.
BORTON LAKEY LAW OFFICES

By

Attorney for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on t h e ~ day of February, 2017, I served a true and correct
copy of the foregoing by delivering the same to each of the following individuals by the method
indjcated below, addressed as follows:

Albert P. Barker
Scott A Magnuson
BARKER ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St, Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Facsimile: (208) 344-6034

____ U.S. Mail
X Facsimile

Email
--- - - Hand Delivery
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• ~~_E_t:i,.M.
\J ✓ FEB O8 2017
Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON~9UNTY CLERK
µ..(J , DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIAL. )
)
GALVIN,
)
Plaintiffs,
)
)
vs.
)

CITY OF MIDDLETON,

CASE NO. CV-2016-6062-C
PLAINTIFFS'SUPPLEMENTAL
BRIEF IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

)

------ )
- - - - - - - - -Defendant.
COME NOW, Plaintiffs Martin C. and Patricia L. Galvin ("Galvins"), by and through
their counsel of record, Barker Rosholt & Simpson LLP, and herby submits this Supplemental
Brief in support of their Motion for Summary Judgment.
Plaintiffs believe the court has all the pleadings before it to find in its favor, and merely
offers these additional pleadings as supplemental to that which has been submitted.

PROCEDURAL HISTORY
On November 23, 2016 Plaintiff filed its summary judgment motion. The initial hearing
date of December 22, 2016 was moved at the request of Defendant. On January 18, 2016 the
parties appeared for the summary judgment hearing. The court indicated that it seemed clear that
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Plaintiffs had met their burden to establish their rights to a prescriptive easement from at least the
1950s through 1997. Defendant provided no evidence rebutting the same. Defendant's only
argument was that Plaintiffs' abandoned the easement in or about 1997, because the Galvins
wanted to develop a golf course and subdivision on their land instead of farming it. This gave the
court pause, and it indicated that it would take the matter under advisement and that the parties
could submit additional briefing and/or affidavits or evidence on the matter if desired. Counsel
for the parties consulted with the clerk of the court and there was some confusion regarding the
minute order as it provided two dates, February 3rd and 10th • Counsel for the parties verbally
consulted one another and agreed they would exchange any new evidence or briefing on the 3rd,
and utilize the 10th date for supplemental responsive briefing, if any, which procedurally seemed
to be a fair compromise.

SUMMARY ARGUMENT
Plaintiff has met its burden. Abandonment is an affirmative defense that requires clear
unequivocal intent coupled with an act to abandon the easement and any secondary easements.
The burden is on Defendant to produce the evidence to reach the heightened standard. Defendant
does not have any evidence-not even a scintilla of evidence. The records from Black Canyon
Irrigation District (BCID) show that the Galvins have had irrigation water delivered to their land
from BCID consistently every single year, including the late 1990s during the alleged
abandonment. The evidence further shows that during this time the Galvins and Mike Wagner
used the water for farming, and that it would drain into the irrigation drainage ditch, and that they
would annually use the right-of-way farm road that runs parallel to the irrigation drainage ditch.
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Defendant cannot meet its burden, and there are no issues of material fact-the court
should grant summary judgment in favor of Plaintiffs.

STATEMENT OF UNDISPUTED FACTS
1. As a matter of economy and judicial efficiency, please see Plaintiffs' Memorandum and

Reply Memorandum in Support of Motion for Summary Judgment for a complete statement of
undisputed facts as though set forth fully herein.
2. The Galvins receive their irrigation water from BCID. BCID keeps certain records
concerning the water delivered to their patrons. Attached as Exhibit 1 to the Affidavit of Cathy
Skidmore is a true and correct copy of the Galvins' irrigation log that evidences they received
irrigation water delivered to their property each year from 1986 through 2012.
3. In 2012 it was no longer necessary to keep the irrigation log because of the irrevocable
election made by the Galvins. See Skidmore Aff. ,i 5.
4. In 2000, the Bureau of Reclamation (BOR), during the ongoing Snake River Basin
Adjudication (SRBA), verified that the Galvins had been and were beneficially using their BCID
water shares on their property. See Skidmore Aff., Exhibit 2.
5. On the off chance there was any question whether water was ordered and delivered by BCID
in the years 2013 through 2016, Plaintiff has provided BCID's water delivery records for the
Galvins' property. See Skidmore Aff., Exhibit 3.
6. The Galvins never acted nor took any steps to abandon or forfeit their prescriptive rights, and
never intended to. See 3rd Supplemental Declaration of Martin Galvin, (3 rd Supp. Galvin Dec.)i!
4. Furthermore, the irrigation ditch was never filled in. Id. at ,i 6. The current assessment from
2012 through 2016 shows that it is irrigated agricultural land. Id.
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7. There was never an intent to stop use of the irrigation water, irrigation ditch, or using the road
for maintenance and repair. 3rd Supp. Galvin Dec.

,r 6. Even if the land was developed, the right

of way and secondary easements would have still been needed and utilized for repair and
maintenance. Id.
8. The dimensions of the easement are the entire length of the road from Middleton Road,
parallel to the irrigation ditch, and where the Galvins' property extends to the east. Id. ,r 7. The
width of the easement is twenty (20) feet. Id. The Galvins' combine had a sixteen (16) foot
header on it, and the Galvins used to maintain at least an additional four feet beyond the
equipment. Id.
STANDARDS OF REVIEW

As a matter of judicial economy and efficiency, please see Plaintiffs' Memorandum in
Support of Motion for Summary Judgment for a complete Standard of Review as though set forth
fully herein. Once the moving party satisfies the initial burden, the nonmoving party must
adduce sufficient admissible evidence to support a finding by the trier of fact in the nonmoving
party's favor on such element or to offer a valid justification for the failure to do so under
I.R.C.P. 56(£). Id. The nonmoving party cannot rest upon mere speculation and must submit more
than just conclusory assertions that an issue of material fact exists to withstand summary
judgment. Cantwell v. City ofBoise, 146 Idaho 127, 133; 191 P.3d 205,211 (2008). The
nonmoving defendant has the burden of supporting a claimed affirmative defense on a motion for
summary judgment. Chandler v. Hayden, 147 Idaho 765,215 P.3d 485 (2009). A mere scintilla
of evidence or only slight doubt as to the facts is not sufficient to create a genuine issue of
material fact. Finholt v. Cresto, 143 Idaho 894, 897, 155 P.3d 695,698 (2007). Summary
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judgment is appropriate where the nonmoving party bearing the burden of proof fails to make a
showing sufficient to establish the existence of an element essential the party's case. Cantwell,
146 Idaho at 133, 191 P.3d at 211.

ARGUMENT
1.

There are no Facts to Support the Allegation that the Galvins' Abandoned the
Easement(s), Secondary Easement(s), or Use of the Road
The court has already indicated that there was ample evidence to show that the Galvins

established prescriptive rights from 1949 through 1997. This shifts the burden to Defendant. The
nonmoving defendant has the burden of supporting a claimed affirmative defense on a motion for
summary judgment. Chandler v. Hayden, 147 Idaho 765,215 P.3d 485 (2009).
Abandonments and forfeitures are not favored. Wagoner v. Jeffery, 66 Idaho 455, 459460, 162 P.2d 400,402 (1945). Abandonment of any right is dependent upon a finding of an
intent to abandon evidenced by a clear, unequivocal and decisive act of the alleged abandoning
party. Savage Lateral Ditch Water Users Ass'n v. Pulley, 125 Idaho 237,249, 869 P.2d 554,566
(1993) (citing Wagoner v. Jeffery, 66 Idaho 455,460, 162 P.2d 400,402 (1945)). Defendant has
the burden to show that the Galvins clearly acted decisively to abandon their prescriptive rights.

Id. See also Union Grain & E. Co. v. McCammon Ditch Co., 41 Idaho 216,224,240 P. 443
(abandonment may be shown by the facts and circumstances, but clear proof is required to make
out a case).
Defendant alleges one fact-that the Galvins, "applied for and obtained approval to
rezone of their property to construct a 120-lot subdivision and golf course." Memorandum in

Opposition to Plaintiffe' Motion for Summary Judgment. This is not enough to show intent, and
is not a decisive overt act evidencing abandonment.
PLAINTIFFS' SUPPLEMENTAL BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

s

249

-

There was No Intent to Abandon

Mr. Galvin explained that he never intended to abandon the easement, even when seeking
to develop the land. 3rd Supp. Galvin Dec. , 6. Even if it was developed, the irrigation drainage
ditch, the right-of-way road would need to be utilized for repair and maintenance. Id. Defendant
alleges that the application for rezoning of the property constitutes intent to abandon-it does
not. It shows that the Galvins at one time intended to potentially stop fanning and to convert their
property into a golf course or subdivision-however, this still does not show an intent to abandon
the use of the easement and secondary easements for ingress, egress, repair and maintenance of
the road and irrigation drainage ditch. Even for argument's sake, if the property had been
developed (it has not), fanning operations would have ceased-which if anything-would have
just barely altered the scope of the easement. This is not an abandonment. Change in usage of an
easement is permissible as long as the result is not an unreasonably increased burden upon the
servient estate. See Elder v. Northwest Timber Co., 101 Idaho 356,359,613 P.2d 367, 370
(1980) (citing to Gibbens v. Weisshaupt, supra, 98 Idaho at 639,570 P.2d 870).
There is simply no evidence of the Galvins' intent to abandon the irrigation ditch,
easement or secondary easements.
There Were No Decisive Acts to Show Abandonment
Not only does there need to be intent, but Defendant has the burden of showing an
unequivocal and decisive act of the alleged abandoning party. Savage Lateral Ditch Water Users

Ass'n v. Pulley, 125 Idaho 237, 249, 869 P.2d 554, 566 (1993). In cases of this nature, the intent
of an abandoning party is usually gleaned by a decisive act. One would think that non-use of the
easement may be enough, however Idaho has indicated that even mere non-use of an easement is
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not enough to show abandonment. Kolouch v. Kramer, 120 Idaho 65, 67, 813 P.2d 876, 878
(1991). For this proposition, Defendant cites to Weaver v. Stafford, 134 Idaho 691, 8 P.3d 1234
(2000)(overruled on other grounds). In Weaver v. Stafford, Mr. Stafford filled in the original dirt
ditch, which he stated he had a prescriptive right to use. 134 Idaho 691,698, 8 P.3d 1234, 1241
(2000). By this clear unequivocal act, Mr. Stafford not only did not use the easement, but he
destroyed the very essence of the underlying property right and easement-which the court stated
was sufficient to show abandonment. Id.
The Galvins' application to potentially develop their land in the future is not a sufficient
act akin to filling in and completely destroying the easement. Furthermore, the underlying
easement or secondary easements were never destroyed-and were continuously used throughout
the whole time. See 3rd Supp. Galvin Dec. The evidence overwhelmingly shows that BCID
continuously delivered irrigation water to the land throughout the 1990s and alleged
abandonment, and that the Galvins never ceased irrigating; never ceased farming; never ceased
using the irrigation drainage ditch; and never ceased any use of the right-of-way easement and
secondary easements for maintenance and repairs. See Skidmore A.ff.; 3rd Supp. Galvin Dec.;

Declaration ofMike Wagner.
A mere scintilla of evidence or only slight doubt as to the facts is not sufficient to create a
genuine issue of material fact. Finholt v. Cresto, 143 Idaho 894,897, 155 P.3d 695,698 (2007).
Defendant has failed to raise any facts or present evidence of a genuine issue of material fact
concerning abandonment of the easement, let alone any clear unequivocal act concerning
abandonment, and therefore the court should find as a matter of law that the easement(s) was not
abandoned.
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The Scope of the Easement is Undisputed
Mr. Galvin stated that the scope of the easement is for part of the irrigation ditch and

easement right-of-way, for ingress and egress, to check water during irrigation season (roughly
April to October), to do repairs and various maintenance tasks on the right-of-way and in the
ditch throughout the year, and to haul various pieces of equipment and crops to and from the
farm land. Galvin Dec. in Support ofMotion for Summary Judgment at ,r,r 6-7. The right-of-way
road runs parallel to the irrigation ditch starting at the east end of the Galvins' property to
Middleton Road. 3rd Supp. Galvin Dec.

,r 7. The width of the easement is twenty (20) feet, which

accommodated the Galvins' combine with a sixteen (16) foot header and the addition of two feet
per side, or additional four feet. Id.

CONCLUSION
Plaintiff did not touch on resumption of possession and use, because the court does not
need to even consider the same. Summary judgment is appropriate in this case. The court has all
the information that it needs to make its determination. Plaintiff has supplied all the testimony
and affidavits-without evidence from Defendant refuting the same. The only different piece of
information the court may likely see is a number of additional defendants from the surrounding
area, including ditch riders from BCID, and Farm Services Agency crop reports basically
reaffirming all the information supplied by Plaintiff. There are no issues of material fact and the
court should grant summary judgment in favor of the Plaintiffs.
DATED this 3rd day of February, 2017.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3rd day of February, 2017 I caused to be served a true and
correct copy of the foregoing PLAINTIFFS' SUPPLEMENTAL BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT by the method indicated below, and addressed to
the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
_ _ Hand Delivery
_ _Facsimile
__ Overnight Mail
_x_Email
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Facsimile: (208) 344-6034
apb@idahowaters.com
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DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTINC.GALVINandPATRICIAL. )
GALVIN, husband and wife,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
)
)

CASE NO. CV-2016-6062-C
AFFIDAVIT OF CATHY SKIDMORE

______________
STATE OF IDAHO )
) ss.
CountyofCANYON )

I, Cathy Skidmore, having been first duly sworn upon oath, deposes and declares:
1.

I am an employee of Black Canyon Irrigation District (BCID), am over the age of

18, not a party to the above referenced civil action, and if called as a witness herein, I could and
would testify competently to the infonnation contained herein, based upon my personal
knowledge.

1
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2.

I am the Secretary and Treasurer ofBCID. I also have access to our patrons'

records and files, and am one of the custodians ofrecords.
3.

Martin and Patricia Galvin are patrons of BCID and used to hold their irrigable

acres under the account name C + G Fanns, Inc., until 2012 when it was transferred to them
individually. Exhibits 1 and 2 are true and correct copies ofrecords kept in the regular course of
business by BCID under the clients file for C+G Farms, Inc./Galvins. These records were made at
the times shown on the Exhibits. The records were maintained for the business purposes of
BCID.
4.

BCID is an Idaho irrigation district which has contracted with the Bureau of

Reclamation (BOR) for storage and delivery of water, and must comply with certain federal
acreage limitation rules and regulations. Landowners are required to annually verify and report
their use of irrigation water delivered by BCID. BCID retains the irrigation log of this usage.
5.

Exhibit 1 is a true and correct copy ofC+G Farms, Inc. 's/Galvins' irrigation log

for each year from 1986 through 2012. In 2012 the Galvins signed an Irrevocable Election and
therefore do not need to continue to annually verify the irrigation water delivered if they remain
under a certain number of acres.
6.

Exhibit 2 is a true and correct copy of C+G Farms, Inc. 's/Galvins' 2000

verification given to the BOC during the ongoing Snake River Basin Adjudication (SRBA). This
data was required by the BOR and BCID to verify the total number of irrigated acres within the
boundaries of BCID for the purpose of establishing the water rights of the BOR and BCID for
lands in the BCID. Since that time the water rights have been decreed in the name of the BOR on
behalfofBCID and its landowners.
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7.

Exlubit 3 is a true and correct copy ofGalvins' 2013 - 2016 water delivery records

for Lateral M21.1 / Tap 18. This data is gathered from the Galvins' water delivery requests,
along with the records from BCID's ditch rider who delivered the water to the property during
the time period noted.

Further your Affiant sayeth naught.
DATED this It,! day of February, 2017.

Caci,~< {l ~
CATHY SKIDMORE

SUBSCRIBED AND SWORN to befure me this [ st day of February, 2017.

5Mrn±hoh~1
Notary Public for Idaho
Residing at C, a kill.JC~ ID '8?k0'7
My Connnission Expires:7
1I •/ 20
r
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this '"J,i day of February, 2017, I caused to be served a true
and correct copy of the foregoing AFFIDAVIT OF CATHY SKIDMORE by the method
indicated below, and addressed to the following person:
Joseph W. Borton
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@b011o11-lakey.com
victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
_x_Email
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(
1(

';'f ..... •

G-t

(

r
•

(

C

C
(

(

C
(

1.1.1 Customer Account Maintenance
customer ID
1 Name
2 Addr 1
3 Zip code
4 care of
5 Allowance
6 Carryover
7 Ytd usage
8 Allow Bal
9 Unit

0312-001-00
C & G FARMS, INC.

11
12
13
14
15
16
17
18

181. 56AF

2 BC MAIN CANAL

Lin Tap

C

10 Grav/Pump

BOX 115
MIDDLETON, ID 83644
MARTIN GALVIN
355.00AF
O.OOAF
173.44AF

1 2517 M 21.1,18
2 2518 M 21.1,19

Ride

Divn Tot Acres Allowance

16 MACKE 1 BC
16 MACKE 1 BC

13.00
58.00

65.00AF
290.00AF

(

(

P

Transfer
N
Pink Card
N
Reel Report Y
1st 1/2 Pd N
Taxes Paid Y
COmbo Master
Subdiv Master
Total Acres 71.00

Type field# to chan9e (1-18), F•File, X=EXit, D=Delete
XE=Exit & end, FE=F1le & end, T=Transfer Water, S=Select Tap Data
A=Customer Accounting Data

(

(

C
(
(
(
(
(_

(
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Ytd Used
9.50AF
163.94AF

C
(

.

'

.

(
(

C
C\.-

(

1.1.2 customer Accounting Infonnation Maintenance
customer Id

C

C
(
(
(
(

1
2
3
4
5
6

Excess AAlt
Assesment
Const AAlt
Past Assmt
Office Chgs
Interest

0312-001-00 C & G FARMS, INC,

o.oo
o.oo
o.oo
o.oo
o.oo
o.oo

7 Total Due
8 Date Paid
9 Assmt Paid
10 Bill Date

11 Sec T, R
12 Description

13
14
15
16

0.00
04-12-00
04-12-00

17 CK.NO.

RIDE
16
5/6-4-2
5-N1/2NW1/4NW1/4
6-NWl/4

Type field# to chan'e (1-12), F=File, X=Exit, O-Oelete
XE-Exit & end, FE-F le & end

(
(

\,.,.

(

(
(

(
(
(

C

Tot Acres:
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71.00

ADJUSTMENTS TO IRRIGATED ACRES
IN BLACK CANYON IRRIGATION DISTRICT
This information may be subject to the Repayment Contract with the
United States of America, any amendments or modifications thereto, the Payette
River Decree and the Snake River Basin Adjudication.

Landowner (s) or Authorized Agent signing:

:~~=~;

Date:

/0 -I (j,

fi t;;i#~~. ~ /?"'..~

Phone Number:

{ gort

00

-

) __,.SB......,.:;.::'S~-....,2_9--=2.=2--=--------------

0ther Landowners:
Nature of Authori_t_y_:---z;,,;,-----o-w_n_e_r____-_-~~~=-T_r_u_s_t_e_e________
Power of Attorney
Other

4

Legal description is attached

Other documents are attached

* * * * *
I/we have reviewed with agents or employees of Black Canyon Irrigation
District or of the Bureau of Reclamation at the District's Office and agree
and accept the as following (Check all that apply}:

All of this parcel is within the District Boundaries as shown on the Map
of Boundaries dated August 1, 2000.
Only
acres of this parcel are within the District Boundaries as
showncin"said map.
That
acres are NOT currently irrigable acres [Color coded BLUE on
1987 Aerial Map] (house, equipment yard, feedlot or other
), and I/We consent to this reduction in irrigable
_a_c_r_e_s_an_,,,d_a_s_s_e_s_s_m_e_n-ts from and after this date.
That .:J.L inches of water for which this parcel is assessed are being
applied on ..:J..j_ acres (Color coded RED on 1987 Aerial Map] because:
Water is being applied by sprinkler systems
Water is recaptured by the following
means:r_e_a_s_o_n_s_:_____________
Other

==

I/We have additional water rights applied to _ _ acres of this parcel:
_ _ By separate delivery system
_ _ By use of BCID laterals that I will cease to use by
The description of said water right(s):

X

A-

I/We have no other water rights applied to this parcel
No net changes to assessed irrigable acres
I/We disagree with the facts presented to me/us and request a hearing
before the Board of Directors of Black Canyon Irrigation District. I
am/we are aware that I/we can be represented by an attorney of my/our
choice.

By Signing this document, I/we represent that the statements herein are
true and that I am/we are subject to applicable penalties for perjury.

(; 'r..:if Jl,.. .,_ /zg ~ e'. ~
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Amount

Consumption Date

Total

DatePosted

Sen,ia,

TunHlut

Reid

Ta-

•

Customer#

GaMn, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
Galvin, Martin C. & P■tricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvln, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
GaMn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
GaMn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
Galvin, Martin C. & P■tricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
GaMn, Martin C. & Patricia L
Galvin, Martin C. & P■tricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & P■tricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
GaMn, Martin C. & Patricia L.
GaMn, Martin C. & Patricia L
G■Mn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricle L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
GaMn, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.

03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832

Location Id
0.661
0.992
0.992
0.992
0.992
0.992
0.992
0,992
0.992
0.992
0.992
0.992
0,992
0.331
0.793
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.397
0.661
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0,992
0,331
0.661
0.992
0.992
0.992
0.992
0.992
1.387
1.587
1.587
1.587
1.587
1.587
1.587
0.529
0.793
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.397
0.793
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.397
0.793
1.19
1.19
1.19

0.661
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.331
0.793
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.397
0.661
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.992
0.331
0.661
0.992
0.992
0.992
0.992
0.992
1.387
1.587
1.587
1.587
1.587
1.587
1.587
0.529
0.793
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.397
0.793
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.397
0.793
1.19
1.19
1.19

4/10/2013 04 16/2013
4/11/2013 04 16/2013
4/12/2013 0416/2013
4/13/2013 04/16/2013
4/14/2013 04 16/2013
4/15/2013 0416/2013
4/16/2013 05/01/2013
4/17/2013 05/01/2013
4/18/2013 05/01/2013
4/19/2013 05/01/2013
4/20/2013 05/01/2013
4/21/2013 05/01/2013
4/22/2013 05 01/2013
4/23/2013 05/01/2013
4/29/2013 05/01/2013
4/30/2013 OS 01/2013
5/1/2013 05 16/2013
5/2/2013 05 16/2013
5/3/2013 OS 16/2013
5/4/2013 05 16/2013
5/5/2013 05 16/2013
5/6/2013 05/16/2013
5/7/2013 05 16/2013
5/8/2013 05 16/2013
5/9/2013 05 16/2013
5/18/2013 06 03/2013
5/19/2013 06 03/2013
5/20/2013 06/03/2013
5/21/2013 06/03/2013
S/22/2013 06/03/2013
5/23/2013 06/03/2013
5/24/2013 06/03/2013
5/25/2013 06/03/2013
5/26/2013 06/03/2013
5/27/2013 06/03/2013
5/28/2013 06/03/2013
5/29/2013 06/03/2013
5/30/2013 06/03/2013
5/31/2013 06/03/2013
6/1/2013 06/17/2013
6/2/2013 06/17/2013
6/3/2013 06/17/2013
6/8/2013 06/17/2013
6/9/2013 06/17/2013
6/10/2013 06/17/2013
6/11/2013 06/17/2013
6/12/2013 06/17/2013
6/13/2013 06/17/2013
6/14/2013 06/17/2013
6/15/2013 06/17/2013
6/16/2013 06/17/2013
6/17/2013 07/01/2013
6/18/2013 07/01/2013
6/19/2013 07/01/2013
6/20/2013 07/01/2013
6/21/2013 07/01/2013
7/8/2013 07/15/2013
7/9/2013 07/15/2013
7/10/2013 07/15/2013
7/11/2013 07/15/2013
7/12/2013 07/15/2013
7/13/2013 07/15/2013
7/14/2013 07/15/2013
7/15/2013 07/22/2013
7/16/2013 07/22/2013
7/17/2013 07/22/2013
7/18/2013 07/22/2013
7/19/2013 07/22/2013
7/22/2013 07/29/2013
7/23/2013 07/29/2013
7/24/2013 07/29/2013
7/25/2013 07/29/2013
7/26/2013 07/29/2013
7/27/2013 07/29/2013
7/28/2013 07/29/2013
7/29/2013 08/05/2013
7/30/2013 08/05/2013
7/31/2013 08/05/2013
8/1/2013 08/05/2013
8/8/2013 08/12/2013
8/9/2013 08/12/2013
8/10/2013 08/12/2013
8/11/2013 08/12/2013

M21.1
M21.1
M21.1
M21.1
M21.1
M21.1

M21.1
M2U
M21.l

M21.1
M21.l
21.l
M21.1
M21.1
M21.1
M21.1
M2L1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M2L1

M21.1
M21.1
21.1
M21.l

M21.1
M2L1
M21.1
M2L1
M21.1
M21.1

M21.1
M2L1
M2L1
M21J.
M21.1
M2L1
2L1
M2L1
M21.1
M21.1
M2L1
M2L1
M21J.
M21.1
M2L1
M2U
M21.1
M21.1
M2L1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
Mll.1
M21.1
Mll.1
M21.1
M21.1
M21.1
M2L1
M2L1
M2L1
M21.1
M21.1
21.1
M2L1
M2U
M21.l
M21.1
M21.1
M21.1

M2L1
M2L1
M21.1
M21.1

18 0312-001-00•1
18 0312-001-00•l
18 0312-001-00*1
18 0312-001-00•l
18 0312-001-00•1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00·1
18 0312-001-00·1
18 0312-001-00•l
18 0312-001-00•1
18 0312-001-00•l
18 0312-001-00•l
18 0312-001-00•1
18 0312-001-00•1
18 0312-001-00•1
18 0312-001-00•l
18 0312-001-00•1
18 0312-001-00•1
18 0312-001-00•l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00•l
111 0312-001-00•l
18 0312-001-00*1
18 0312-001-00•1
18 0312-001-00•l
111 0312-001-00*1
18 0312-001-00*1
18 0312-001-00•l
18 0312-001-00*1
111 0312-001-00*1
111 0312-001-00*1
111 0312-001-00*1
18 0312-001-00*1
111 0312-001-00*1
111 0312-001-00*1
18 0312-001-00*1
111 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
111 0312-001-00*1
18 0312-001-00*1
111 0312-001-00*1
18 0312-001-00*1
111 0312-001-00*1
18 0312-001-00*1
18 0312-001-00•1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
111 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00•l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00•l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00•1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00•1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1

-
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720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
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Amount

1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.397
1.058
1.587
1.587
1.587
1.587
0.529
1.058
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
0.529
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
0.893
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19

Total

Consumption Dale

1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.397
1.058
1.587
1.587
1.587
1.587
0.529
1.058
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1,587
1.587
1.587
1.587
1,587
0.529
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1,388
1.388
0.347
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
0.893
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19

•

Dalel'ostad

8/12/2013 08/19/2013
8/13/2013 08/19/2013
8/14/2013 08/19/2013
8/15/2013 08/19/2013
8/16/2013 08/19/2013
8/17/2013 08/19/2013
8/18/2013 08/19/2013
8/19/2013 08/26/2013
8/20/2013 08/26/2013
8/23/2013 08 26/2013
8/24/2013 08 26/2013
8/25/2013 08 26/2013
8/26/2013 09'03/2013
8/27/2013 09 D3/2013
8/28/2013 09 D3/2013
9/12/2013 09 16/2013
9/13/2013 0916/2013
9/14/2013 0916/2013
9/15/2013 09 16/2013
9/16/2013 09'23/2013
9/17/2013 09/23/2013
9/18/2013 09/23/2013
9/19/2013 09/23/2013
9/20/2013 09/23/2013
9/21/2013 09/23/2013
9/22/2013 09/23/2013
9/23/2013 09/30/2013
9/24/2013 09/30/2013
9/25/2013 09/30/2013
4/14/2014 05/01/2014
4/15/2014 05/01/2014
4/16/2014 05/01/2014
4/17/2014 05/01/2014
4/18/2014 05/01/2014
4/19/2014 05/01/2014
4/20/2014 05/01/2014
4/21/2014 05/01/2014
4/22/2014 05/01/2014
4/23/2014 05/01/2014
4/24/2014 05/01/2014
4/25/2014 05/01/2014
4/26/2014 05/01/2014
4/27/2014 05/01/2014
4/28/2014 05/01/2014
5/10/2014 05/16/2014
5/11/2014 05/16/2014
5/12/2014 05/16/2014
5/13/2014 05/16/2014
5/14/2014 05/16/2014
5/15/2014 05/16/2014
5/16/2014 06/02/2014
5/17/2014 06/02/2014
5/18/2014 06/02/2014
5/19/2014 06/02/2014
5/20/2014 06/02/2014
5/21/2014 06/02/2014
5/22/2014 06/02/2014
5/28/2014 06/02/2014
5/29/2014 06/02/2014
5/30/2014 06/02/2014
5/31/2014 06/02/2014
6/1/2014 06/16/2014
6/2/2014 06/16/2014
6/3/2014 06/16/2014
6/4/2014 06/16/2014
6/5/2014 06/16/2014
6/6/2014 06/16/2014
6/7/2014 06/16/2014
6/23/2014 07/01/2014
6/24/2014 07/01/2014
6/25/2014 07/01/2014
6/26/2014 07/01/2014
6/27/2014 07/01/2014
6/28/2014 07/01/2014
6/29/2014 07/01/2014
6/30/2014 07/01/2014
7/1/2014 07/21/2014
7/2/2014 07/21/2014
7/3/2014 07/21/2014
7/4/2014 07/21/2014
7/5/2014 07/21/2014
716/2014 07/21/2014
7/7/2014 07/21/2014

Tum-out

Service
lacatlon Id

18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2Ll 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2Ll 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2Ll 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2L1 18 0312-001-00*1
M2Ll 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2Ll 18 0312-001-00*1
M2L1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.l 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2Ll 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2Ll 18 0312-001-00*1
M2L1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2Ll 18 0312-001-00*1
21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2Ll 18 0312-001-00*1
M21.1 18 0312-001-00*1
21.1 18 0312-001-00*1
M21.1 18 0312-001-00"1
M21.1 18 0312-001-00*1
M2U 18 0312-001-00*1
M21.1 18 0312-001-00*l
M2U 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00•1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M21.1 18 0312-001-00*1
M2.Ll 18 0312-001-00"1
M2L1 18 0312-001-00"1
M2L1 18 0312-001-00"1
M2Ll 18 0312-001-00*1
M2Ll 18 0312-001-00*1
M21.1 _1! 0312-001-00*1
M2Ll
M2Ll
M21.1
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Reid

720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
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Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & - l a L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricle L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patrlcle L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Petrlcla L.
Galvin, Martin C. & Petrlcle L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Petrlcla L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Petricla L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & _ , a L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patrtc:111 L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & _ , a L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Gelvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Gelvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L

Customer#

03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832

Amount

Total

1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.298
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
0.893
1.19
1.19
1.19
1.19
0.298
1.19
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
0.397
1.041

Consumption Date

1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.298
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0,347
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
0.893
1.19
1.19
1.19
1.19
0.298
1.19
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
1.587
0.397
1.041

Date Posted

7/8/2014 07/21/2014
7/9/2014 07/21/2014
7/10/2014 07/21/2014
7/11/2014 07/21/2014
7/12/2014 07/21/2014
7/13/2014 07/21/2014
7/14/2014 07/21/2014
7/15/2014 07/21/2014
7/16/2014 07/21/2014
7/17/2014 07/21/2014
7/18/2014 07/21/2014
7/19/2014 07/21/2014
7/20/2014 07/21/2014
7/21/2014 07/28/2014
7/22/2014 07/28/2014
7/23/2014 07/28/2014
7/24/2014 07/28/2014
7/30/2014 08/04/2014
7/31/2014 08/04/2014
8/1/2014 08/04/2014
8/2/2014 08/04/2014
8/3/2014 08/04/2014
8/4/2014 08/11/2014
8/5/2014 08/11/2014
8/6/2014 08/11/2014
8/7/2014 08/11/2014
8/8/2014 08/11/2014
8/9/2014 08/11/2014
8/10/2014 08/11/2014
8/11/2014 08/18/2014
8/12/2014 08/18/2014
8/13/2014 08/18/2014
8/14/2014 08/18/2014
8/15/2014 08/18/2014
8/16/2014 08/18/2014
8/17/2014 08/18/2014
8/18/2014 08/25/2014
8/19/2014 08/25/2014
8/20/2014 08/25/2014
8/27/2014 09/02/2014
8/28/2014 09/02/2014
8/29/2014 09/02/2014
8/30/2014 09/02/2014
8/31/2014 09/02/2014
9/1/2014 09/02/2014
9/2/2014 09/11/2014
9/3/2014 09/11/2014
9/4/2014 09/11/2014
9/5/2014 09/11/2014
9/6/2014 09/11/2014
9/7/2014 09/11/2014
9/8/2014 09/11/2014
9/9/2014 09/15/2014
9/10/2014 09/15/2014
9/11/2014 09/15/2014
9/15/2014 09/22/2014
9/16/2014 09/22/2014
9/17/2014 09/22/2014
9/18/2014 09/22/2014
9/19/2014 09/22/2014
9/20/2014 09/22/2014
4/8/2015 04/16/2015
4/9/2015 04/16/2015
4/10/2015 04/16/2015
4/11/2015 04/16/2015
4/12/2015 04/16/2015
4/13/2015 04/16/2015
4/14/2015 04/16/2015
4/15/2015 04/16/2015
4/16/2015 05/01/2015
4/17/2015 05/01/2015
4/18/2015 05/01/2015
4/19/2015 05/01/2015
4/20/2015 05/01/2015
4/21/2015 05/01/2015
4/22/2015 05/01/2015
4/23/2015 05/01/2015
4/24/2015 05/01/2015
4/2.5/2015 05/01/2015
4/26/2015 05/01/2015
4/27/2015 05/01/2015
4/28/2015 05/01/2015
5/9/2015 05/18/2015

Tum-out

M21.1
M21.1

M21.1
M21.1
M21.1
M21.1
M21.l

M21.1
M21.1

M21.1
M21.1
M21.1
M21.1

M21.1
M21.1

M21.1
M21.1

M21.1
M21.1
M21.1
M21.l

M21.1
M21.1
M21.1
M21.1

M21.1
M21.1
M21.1
M21.1

M21.1
M21.1
M21.1

M21.1
M21.1
M21.1
M21.1

M21.1
M21.1
M21.1
M21.1
M21.1

M21.1
M21.1
M21.1

M21.1
M21.1
M21.1
M21.1

M21.1
M21.1
M21.1
M21.1

M21.1
M21.1
M21.l
M21.1

M21.1
M21.1
M21.1
M21.l

M21.l
M21.1
M21.1
M21.l

M21.1
M21.1

u
1.1

1.1
M21.1
M21.1
M21.1

M21.1
M21.1
M21.l
M21.l
M21.l

M21.1
M21.1
M21.1
M21.1

M21.1
M21.1

Service
Location Id

Reid

18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*l 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00•l 720
18 0312-001-00*1 720
18 0312-001-00•l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00•l 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00•l 720
18 0312-001-00*1 720
18 0312-001-00•l 720
18 0312-001-00•l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*l 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00•l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
18 0312-001-00*l 720
18 0312-001-00*1 720
18 0312-001-00*1 720
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Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.

l,l.:::,._

Galvin, Martin C. & Patricia L.

~

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.

L-;u,,.
"'1"'-

;;J =..,t;,_
_,L ,._

"'-

,._

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.

~

Galvin, Martin C. & Patricia L.
Galvin 1 Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.

3-=...

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.

~

.~
!ll.',_

:ll.!"3-"'-4"'-3.e...

::t,._
3."--

.:J.=.,...
3.'!'.-

"'"--

"1-::,..

:ll::...
3. "-w,i_.,.__
·,L "--

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C & Patricia L.
Galvin, Martin C. & Patricia L.

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C & Patricia L.
Martin C & Patricia L.
Martin C & Patricia L.
Martin C & Patricia L.
Martin C & Patricia L.
Galvin, Martin c. & Patricia L.

Galvin,
Galvin,
Galvin,
Galvin,

0-!:,_

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C & Patricia L.
Galvin, Martin C. & Patricia L.

...-=.-

Galvin, Martin C. & Patricia L.

21. "--

3. "-W!."--

"""'-,"'.'---_
w,i._

""-

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.

Galvin, Martin C. & Patricia L.

03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832

Amount

1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
1.041
1.388
1.388
1.388
1.388
1,388
1.388
1.388
1.388
1.388
0.347
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
0.893
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.298
0.893
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19

Consumption Data

Total

1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
1.041
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
1.388
0.347
0.893
1.19
1.19
1.19
1.19
1.19
1.19
1,19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
0.298
0.893
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19
1.19

5/10/2015
5/11/2015
5/12/2015
5/13/2015
5/14/2015
5/15/2015
5/16/2015
5/17/2015
5/18/2015
5/19/2015
5/26/2015
5/27/2015
5/28/2015
5/29/2015
5/30/2015
5/31/2015
6/1/2015
6/2/2015
6/3/2015
6/4/2015
6/5/2015
6/16/2015
6/17/2015
6/18/2015
6/19/2015
6/20/2015
6/21/2015
6/22/2015
6/23/2015
6/24/2015
6/25/2015
6/26/2015
6/27/2015
6/28/2015
6/29/2015
6/30/2015
7/1/2015
7/2/2015
7/3/2015
7/4/2015
7/5/2015
7/6/2015
7/7/2015
7/8/2015
7/20/2015
7/21/2015
7/22/2015
7/23/2015
7/24/2015
7/25/2015
7/26/2015
7/27/2015
7/28/2015
7/29/2015
7/30/2015
7/31/2015
8/1/2015
8/2/2015
8/3/2015
8/4/2015
8/8/2015
8/9/2015
8/10/2015
8/11/2015
8/12/2015
8/13/2015
8/14/2015
8/15/2015
8/16/2015
8/17/2015
8/18/2015
8/19/2015
8/20/2015
8/21/2015
8/22/2015
8/23/2015
8/24/2015
8/25/2015
8/26/2015
8/27/2015
8/28/2015
8/29/2015
8/30/2015

Date Posted

05/18/2015
05/18/2015
05/18/2015
05/18/2015
05/18/2015
05/18/2015
06/01/2015
06/01/2015
06/01/2015
06/01/2015
06/01/2015
06/01/2015
06/01/2015
06/01/2015
06/01/2015
06/01/2015
06/15/2015
06/15/2015
06/15/2015
06/15/2015
06/15/2015
06/22/2015
06/22/2015
06/22/2015
06/22 2015
06/22 2015
06/22 2015
06/26 2015
06/26/2015
06/26/2015
06/26/2015
07/02/2015
07/02/2015
07/02/2015
07/02/2015
07/02/2015
07/02/2015
07/10/2015
07/10/2015
07/10/2015
07/10/2015
07/10/2015
07/10/2015
07/10/2015
07/27/2015
07/27/2015
07/27/2015
07/27/2015
07/27/2015
07/27/2015
07/27/2015
07/31/2015
07/31/2015
07/31/2015
07/31/2015
08/07/2015
08/07/2015
08/07/2015
08/07/2015
08/07/2015
08/14/2015
08/14/2015
08/14/2015
08/14/2015
08/14/2015
08/14/2015
08/21/2015
08/21/2015
08/21/2015
08/21/2015
08/21/2015
08/21/2015
08/21/2015
08/28/2015
08/28/2015
08/28/2015
08/28/2015
08/28/2015
08/28/2015
08/28/2015
09/04/2015
09/04/2015
09/04/2015

Tum-out

M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M2U
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.l
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.l
M21.1
M21.1
M21.1
M21.1
M21.1

M2U
M21.1
M21.1
M21.1
M21.l
M21.1
M21.1
M21.1
M21.1
M21.l
M21.1
M21.1
M21.l
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
M21.1
21.1
1.1
1.1
M21,1
M21.1
M21.1
M21.1
M2U
M21.l
'
l"'M!M21.1

Senna,
location Id

Aeld

18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*l
18 0312-001-00*l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*l
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1
18 0312-001-00*1

720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720
720

268

Customer#

Tenant

_3_._

,:,i.._

.3- ._
.:,J. ._

g_,,__
;,i_,,__

,,i_,,__

;,1.,,__
m ,,__
11'1--

'"

-

~ =-i:3-_
~
~

.a:::.l!ll.:::....
~~

Im:.lili- !I.-

Im:.lili- :.!mi:.!3.
:;[!!!...
~

li'll!,_

211'!!....

""-'-!3. '-:3. "-::i_,._

.,. ._

.:L ._
.3- ._
.:L._
:;[

,__

J.!!I.~

:3_,,__
;,i_,,__
,;I~

~

L~
~

~
~!!....

• =-i!l!i:.-

~.1=-

wu-a:....

,'l\ 1.:1
"1 ,,__
1.:1 ,,__

=-

"'-=--

~
.I!!,_

-=

l"l.!!e...
;,i_,,._
~
~

s..e.....
~

•i!::..
~
:;i_.,,__

!3.!!!...
~

.:L"-:;i_,,__

!3..,,__
:3_,,__

l!I."--

.,,_,,__
"-"-~
~

"1!0.-~

"-.::.;;;i_..,__

~-

Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
GaMn, Martin c. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin c & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin c. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C & Patricia L.
Galvin, Martin c. & Patricia L
Galvin Martin c. & Patricia L.
Galvin, Martin C. & Patricia L
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
Galvin, Martin C. & Patricia L.
GaMn, Martin C. & Patricia L
Galvin, Martin c. & Patricia L

03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832
03832

Amount

1.19
0.298

Total

Consumption Date

1.19
0.298

Date Posted

Tenant

Customer#

03832
Galvin, Martin C. & Patricia L.
f--;;:::..,f---'G~a"'l..;.vi..;.n'-,M=•:..:rtc.in"C."'-"&'-'P...;a:..:tr"ic;;;ia:..L=c._ _ _......J03832

8/31/2015 09/04/2015
9/1/2015 09/04/2015
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTINC.GALVINandPATRICIAL.
GALVIN, husband and wife,
Plaintiffs,

vs.
CITY OF MIDDLETON,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2016-6062-C
THIRD SUPPLEMENTAL
DECLARATION OF MARTIN C.
GALVIN

---------------)

I, MARTIN C. GAL VIN, hereby declare as follows:
1.

I am a resident of Middleton, Canyon County, State of Idaho, over the age of eighteen ( 18)

years, and am the plaintiff in the above-entitled action.
2.

I am one of the Plaintiffs in the above captioned case, and if called as a witness herein, I

could and would competently testify to the following facts based upon personal knowledge.
3.

Each and every year, my property has always had irrigation water supplied by Black

Canyon Irrigation District (BCID). The water would be beneficially used upon the land for
THIRD SUPPLEMENTAL DECLARATION OF MARTIN C. GAL VIN
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farming and each year drain into the drainage ditch along the north side. I maintained the
drainage ditch and road each and every year from 1949 through present day, including every
year in the 1990s. This use has always been continuous and uninterrupted.
4.

That property in question has always been irrigated farm land and was never developed

into anything, let alone a golf course or subdivision-all you have to do is look at it. A true and
correct copy of my 2012 through 2016 Canyon County Assessment Notices are attached hereto
as Exhibit 1. It is assessed mainly as Irrigated Agricultural and partially dry grazing. The
twenty-two acres in question is irrigated agricultural land.
5.

I farmed the ground up until the time Mike Wagner and I entered into a share cropping

arrangement in the mid-l 990s, and he has farmed it each year thereafter. Since that time
through the present day, or these problems arose, I still maintained and repaired the road and
irrigation ditch each and every year.
6.

As I previously stated, there was never an intent to stop use of the irrigation water,

irrigation ditch, or using the road for maintenance and repair. If the land was one day
developed, I would not have been farming it, however I still would have needed to maintain
and repair the ditch and utilize the road nonetheless. Also, I never filled in the ditch and I never
acted or stopped irrigating the land, using the drainage ditch, or using the road and the
secondary easements associated with it.
7.

The scope of the easement has always been the same. The length of it was from one end

ofmy property all the way out to Middleton road. As for the width of the easement across that
road, I believe I have always used and maintained approximately twenty feet. I have always
used a truck, a mule or smaller farm vehicle, certain farming trailers and wheat trucks for

THIRD SUPPLEMENTAL DECLARATION OF MARTIN C. GAL VIN
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hauling, and of course the largest piece of equipment, which was my combine. My combine
had a sixteen ( 16) foot header on it, so I know when I drove it I took up that much road, but
maintained at least another four feet.
I declare under penalty of perjury pursuant to the laws of the State of Idaho that the foregoing is
true and correct.
DATED this/2 M day of February, 2017.

-mk~_dbnl{~"'

Martin Galvin

THIRD SUPPLEMENTAL DECLARATION OF MARTIN C. GAL VIN
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3rd day of February, 2017, I caused to be served a true
and correct copy of the foregoing THIRD SUPPLEMENTAL DECLARATION OF
MARTIN C. GAL VIN by the method indicated below, and addressed to the following person:
Joseph W. Borton
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
_x_Email

THIRD SUPPLEMENTAL DECLARATION OF MARTIN C. GAL VIN
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Gene T KuA
Canyon Count1'fssessor
111 N 11 th Ave.

ASSESSMENT NOTICE
Annual Real Property .

Caldwell, ID 83605 ....

4'

\

'

..

HIS IS NOT A BILL ·.
DONOTPAV...
.___ _-'--...;.;.._..;.._...;....i·•""
.

..

5/21/2016

For any questions, please notify the Assessor's Office Immediately ·

www.canyoncounty.o #\aeessor
PARCEL DESCRIPTION:
LT
05-4N-2W NW
4,SWNW,W 1/2 SENW,W 24' OF E
LS TX 02805 & LS RD ON W

1/2 SENW

Assessor's Teiephone Number: (208) 454-7431
Parcel Address:
0 FOOTHILL RD Ml ID

· Appeals of your propeity value must be flied In writing,
on a form.proylded by the C~nty by:
6127/2016

GALVIN, MARTIN C
POBOX115 •
MIDDLETON ID 83644

Tax Code Area:

031-00

ASSESSED VALUE OF YOUR PROPERTY
. CURRENT DESCRIPTION

LAST YEAR'S VALUE

LOTS/ACRES
79.000
13.370

56,090
780

67,150

0

800
0

98.650

56,870
0
56,870

67,950
0
67,950

6.280

SUBTOTAL:
LESS EXEMPTION:
NET TAXABLE PROPERTY VALUE:

CURRENT YEAR'S VALUE

98.650

These values may not include personal property values. Taxes are based on the values shown on thla Notice and on the Budget& of the laxlng di&lricls.

TAXING DISTRICT INFORMATION
DISTRICT
TELEPHONE NUMBER

TAXING DISTRICTS

208-454-7507
208-585-3461
208-795-6920
208-461-8633

112 PEST CONTROL
640 GREATER MIDDLETON REC
653 AMBULANCE DISTRICT
668 MOSQUITO ABATEMENT
699 CANYON HWY #4
714 MIDDLETON FIRE
735 MIDDLETON CEMETERY
765 MIDDLETON SCHOOL DIST #134
775 COLLEGE OF WESTERN IDAHO
998 CANYON COUNTY

208-454-8135
208-585-6650
208-871-3547
208-685-3027
208-562-3500
208-454-7507

DATE OF PUBLIC
BUDGET HEARING
8/31/2016
8/4/2016
8/31/2016
8/16/2016
8/10/2016
8/8/2016
8/8/2016

6113/2016
7/19/2016
8/31/2016

You can sign up for E-Notlces .at canyonco.orgfassessor

THIS IS NOT A BILL. DO NOT PAY.
See the back of this Notice for details
091132-00008D7
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Gene T Ku
Canyon County Assessor
1115 Albany st. - Room 343
Caldwell, ID 83605

ASSESSMENT NOTICE

HIS IS NOT A BILL
DO NOT PAY.'
'------'--'-'---'-_..;....J ..

Annual Real Property

5/19/2014

For any questions, please notify the Assessor's Office Immediately

PARCEL DESCRIPTION:
05-4N-2W NW
LT
4,SWNW,W 1/2 SENW,W 24' OF E
LS TX 02805 & LS RD ON W

1/2 SENW

Assessor's Telephone Number: (208) 454-7431

Parcel Address:
0 FOOTHILL RD Ml ID

Appeals of your property value must be filed In wrmng,
on a form provided by the County by:
6/23/2014

GALVIN, MARTIN C
PO BOX 115
MIDDLETON ID 83644

Tax Code Area:

031-00
300000

fl"~~tii:Nl.T~Jf,faf~I\};~~itaiill>o.!mt~)!:-,a
\MN02wos30'

1

ASSESSED VALUE OF YOUR PROPERTY
CURRENT DESCRIPTION

ii,
·Jt

LOTS/ACRES

CURRENT YEAR'S VALUE

670

720

79.000

47,400

51,350

98.650

48,070

52,070

98.650

48,070

52,070

13.370

Aii;~iW!..., ·
·-

LAST YEAR'S VALUE

6.280

-~

SUBTOTAL:
LESS HOMEOWNERS EXEMPTION:
NET TAXABLE PROPERTY VALUE:

These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts.

TAXING DISTRICT INFORMATION
DISTRICT
TELEPHONE NUMBER

TAXING DISTRICTS

208-585-6650
208-454-8135
208-871-3547

08/07/2014
08/19/2014
08/27/2014
07/15/2014
06/09/2014
08/11/2014
08/13/2014
08/11/2014

208-454-7507
208-795-6920

08127/2014
08/27/2014

208-585-3461
208-461-8633
208-454-7507
208-562-3500

640 GREATER MIDDLETON REC
668 MOSQUITO ABATEMENT
998 CANYON COUNTY
775 COLLEGE OF WESTERN IDAHO
765 MIDDLETON SCHOOL DIST #134
714 MIDDLETON FIRE
699 CANYON HWY #4
735 MIDDLETON CEMETERY
112 PEST CONTROL
653 AMBULANCE DISTRICT

DATE OF PUBLIC
BUDGET HEARING

208-585-3027

THIS IS NOT A BILL. DO NOT PAY.
See the back of this Notice for details
074'183-D000782
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Genet Kuehn
Canyon County Assessor
1115 Albany st. - Room 343
CaldweU, ID 83605
PARCEL DESCRIPTION:
05-4N-2W NW
4,SWNW,W 1/2 SENW,W 24' OF E
SENW LS TX 02805 & LS RD ON W

HIs·Is NOT A BILL
DO NOT PAY

ASSESSMENT NOTICE

For any questions. please notify the Assessor's Office immediately
LT
1/2

Annual

- Real Property 5/24/2013

Assessor's Telephone Number:

208-'-454-7431

Parcel Address:
0

GALVIN MARTIN C
PO BOX 115
MIDDLETON
ID

FOOTHILL RD

MI ID

Appeals of your property value must be filed in writing,
6/24/2013
on a form provided by the County by:

83644

Tax Code Area: 031-00

iy:.m@!cff~~!~~Riffit~.J~.:72:2.RD;:••;to

ASSESSED VALUE OF YOUR PROPERTY
CURRENT DESCRIPTION

LOTS/ACRES

- ' sT4l:
...:.···

';,,,;]~if

SUBTOTAL:
LESS HOMEOWNERS EXEMPTION:
NET TAXABLE PROPERTY VALUE:

LAST YEAR'S VALUE

CURRENT YEAR'S VALUE

6.28
79.00
13.37

0
41,080
670

0
47,400
670

98.65

41,750

48,070

41,750

48,070

These values may not include personal property values. Taxes are based on the valuea ahown on this Notioe and on the Budgets of the taxing districts.

TAXING DISTRICT INFORMATION
DISTRICT
TELEPHONE NUMBER

TAXING DISTRICTS
653
998
699
735
640

AMBULANCE DISTRICT
CANYON COUNTY

CANYON HWY #4
MIDDLETON CEMETERY
GREATER MIDDLETON REC

714 MIDDLETON FIRE
765 MIDDLETON SCHOOL DIST #134
668 MOSQUITO.ABATEMENT
112 PEST CONTROL
775 COLLEGE OF WESTERN IDAHO

208-795-6920
208-454-7507
208-454-8135
208-871-3547
208-585-3461

8/28/2013
0/20/2013
8/14/2013
0/12/2013
0/1/2013

208-585-6650
208-585-3027
208-461-8633
208-454-7507
208-562-3500

9/2/2013
6/10/2013
8/21/2013
8/28/2013
7/16/2013

THIS IS NOT A BILL. DO NOT PAY.
~ ....

th .. 1,.,,.1, t'\f thia l\lntirc fnr

277

DATE OF PUBLIC
BUDGET HEARING

liA♦Ollla

0072795

Gene T Kuehn

~.

canyon County Assessor
1115 Albany St. - Room 343
Caldwell, ID 83605
PARCEL DESCRIPTION:
05-4N-2W NW
4,SWNW,W 1/2 SENW,W 24' OF E
SENW LS TX 02805 & LS RD ON W

ASSESSMENT NOTICE

HIS IS NOT A BILL
. DO NOT PAY

For ~ny questions, please notify the Assessor's Office immediately
LT
1/2

Annual - Real Property 5/25/2012
Assessor's Telephone Number:

208-454-7431

Parcel Address:
0
FOOTHILL RD

GALVIN MARTIN C
PO BOX 115
MIDDLETON ID 83644

MI ID

Appeals of your property value must be filed In writing,
on a form provided by the County by: 6/25/2012
Tax Code Area: 031-00

Parcel Number: -k't'il;Q'.~J)f,;~
·--~,r ,,, ,,_ .. ·-··· ,

ASSESSED VALUE OF YOUR PROPERTY
CURRENT DESCRIPTION

LOTS/ACRES

···~\

\, ,;,DEY!til~z::i,-ni;K-

SUBTOTAL:
LESS HOMEOWNERS EXEMPTION:
NET TAXABLE PROPERTY VALUE:

LAST YEAR'S VALUE

CURRENT YEAR'S VALUE

6.28
79.00
13.37

0
36,340
670

0
41,080
670

98.65

37,010

41,750

37,010

41,750

These values may not include personal property values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts.

TAXING DISTRICT INFORMATION
DISTRICT
TELEPHONE NUMBER
208-466-8800
208-454-7507
208-454-8135
208-871-3547
208-585-3461
208-585-6650
208-585-3027
208-461-8633
208-454-7507
208-562-3500

TAXING DISTRICTS
653
998
699
735
640
714
765
668
112
775

AMBULANCE DISTRICT
CANYON COUNTY
CANYON HWY #4
MIDDLETON CEMETERY
GREATER MIDDLETON REC
MIDDLETON FIRE
MIDDLETON SCHOOL DIST #134
MOSQUITO ABATEMENT
PEST CONTROL
COLLEGE OF WESTERN IDAHO

THIS IS NOT A BILL. DO NOT PAV.
c::: .... thA ha,-1, nf thla !\Intl,-.,. .fnr rlAtAila
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DATE OF PUBLIC
BUDGET HEARING
0/20/2012
8/28/2012
0/15/2012
8/13/2012
8/2/2012
9/4/2012
6/11/2012
8/15/2012
8/28/2012
7/17/2012

0071779

.,
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Albert P. Barker, ISB #2867
Scott A. Magnuson,ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

apb@idahowaters.com
sam@idahowaters.com
Attorneys for Plaintiffs Martin C. and Patricia L Galvin

IN THE DISTRICT COURT OF THE TIURD JUDICIAL DISTRICT
OF.THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIAL. )
GALVJN,
)
)
Plaintiffs,
)
)
vs.
)
CITY OF MIDDLETON,

CASE NO. CV-2016-6062-C

PLAINTIFFS' OPPOSITION TO
DEFENDANT'S SUPPLEMENTAL
MEMORANDUM

)
)
)

)
Defendant.
--------~==..;;;~--

COME NOW, Plaintiffs Martin C. and Patricia L. Galvin ("Galvins"), by and through
their counsel of record, Barker Rosholt & Simpson LLP, and herby submits this Plaintiffs'

Opposition to Defendant's Supplemental Memorandum.
The court has all the pleadings and evidence before it to render its decision as there are no
genuine issues of material fact. The facts and evidence is not disputed. It is clearly evident that

Defendant cannot meet its burden for any affinnative defense, and the court should find as a
matter oflaw in favor of Plaintiffs' motion for summary judgment.

PLAINTIFFS' OPPOSITION TO DEFENDANT'S SUPPLEMENTAL MEMORANDUM
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2083446034

-

T-162 P0003/0009 F-323

SUMMARY INTRODUCTION
Defendant does not state any new argument or present any new evidence or facts.
Defendant's entire argument and defense hinges on the Galvins' Application for Zoning
Amendment or Conditional Use Permit and the decision(s) of the Board of County
Commissioners and its legal effect. Plaintiff encourages the court to read all the documents
provided by Defendant concerning the rezoning, because on its o-wn they do not equate to
abandonment.

Defendant ignores the fact that the Galvins never ceased using the road and ignores the
fact that the property has always been irrigated and farmed continuously---even throughout the
multiple year period when the Oalvins sought to rezone the property. If the Galvins had ceased
use of the easement and stopped irrigating or farming from 1996-1998, Defendant's argument
may be slightly more plausible. However, this is not what occurred.

It seems simple, but you cannot abandon something if you continue to use it or never stop
using it. At the very least, there should be a lack of use, or non-use, of the very thing intended to
be abandoned-the easement(s) in the instant case. But. as Defendant and the case law stated.
even non-use on its own does not amount to abandonment-you need something more----the act
has to be clear. tmequivocal and decisive to show its intent of abandonment. In the instant case

we do not have non-use, or any cessation of use, or anything resembling an wiequivocal act of

abandonment.
The court's inquiry can and should end there-the rest of Defendant's arguments
regarding reswnption of use are unnecessary. The City cannot and has not presented any evidence

PLAINTIFFS• OPPOSITION TO DEFENDANT'S SUPPLEMENTAL MEMORANDUM
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2083448034

-

T-182 P0004/0009 F-323

or witnesses to support any valid defense. and thus the City seems content upon wasting the
Galvins' time, energy and money, and by default, this court's time and resources.
The Galvins' established their easement and secondary easement rights within the
statutory period in the early 1950s, which has been continuous and has not been abandoned.
Defendant cannot meet its burden for any affinnative defense. and there are no issues of material

fact-the court should grant summary judgment in favor of Plaintiffs.
STATEMENT OF UNDISPUTED FACTS

1.

As a matter of economy and judicial efficiency. please see Plaintiffs' Memorandum,

Reply Memorandum, and Supplemental Brie/in Support of Motion for Summary Judgment for a
complete statement of undisputed facts as though set forth fully herein.
2.

Asswning Defendant's dates are coITect. sometime in August 1996 through March 1998,

the Galvins applied for and obtained approval to rezone their property with the idea they were
going to build a golf course and subdivision. See Supp. Dec. of Martin Galvin 1f4. The
documents submitted by Defendant do not reference or circumstantially support abandonment.

3.

The golf course and subdivision were never developed or built. See 3rd Supplemental

Declaration of Martin Galvin ,r4.
4.

The Galvins have always utilized, repaired, and maintained the road and easement,

continuously. from 1949 through present day. including from 1996 through 1998. See Dec.
Galvin 16; Supp. Dec. of Martin Galvin 116; 3rd Supplemental Dec. of Martin Galvin, 14-6. This
was in conjunction with the Galvins• inigating and farming practices. which were also
continuous from 1949 through present day. including from 1996 through 1998. See 3rd Supp.
Galvin Dec. 1[3-6; See also Affidavit of Cathy Skidmore.

PLAINTIFFS• OPPOSITION TO DEFENDANT'S SUPPLEMENTAL MEMORANDUM
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There has never been an intent to abandon the use of the irrigation drainage ditch,

easement and secondary easements. See Supp. Galvin Dec.• ,i 9.
6.

There has never been any cessation or period of non-use

of the irrigation drainage ditch.

easement. and secondary easements. See Dec. Galvin 116; Supp. Dec. of Martin Galvin ,r6; 3rd
Supplemental Dec. of Martin Galvin, 14-6,
STANDARDS OF REVIEW

As a matter of judicial economy and efficiency, please see Plaintiffs• Memorandum in

Support ofMotion for Summary Judgment for a complete Standard of Review as though set forth
fully herein.
The nonmoving party cannot rest upon mere speculation and must submit more than just
conclusory assertions that an issue of material fact exists to withstand swnmary judgment.
Cantwellv. City ofBoise, 146ldaho 127,133,191 P.3d205,211 (2008).Anonmovingparty
must come forward with evidence by way of affidavit or otherwise that contradicts the evidence
submitted by the moving party, and that establishes the existence of a material issue of disputed
fact. Kiebert v.

Goss. 144 Idaho 225,228, 159 P.3d 862,865 (2007)(citations omitted). The

nonmoving defendant has the burden of supporting a claimed affinnative defense on a motion for

summary judgment. Chandler v. Hayden, 147 Idaho 765,215 P.3d 485 (2009).
A mere scintilla of evidence or only slight doubt as to the facts is not sufficient to create a

genuine issue of material fact. Finholtv. Cresto, 143 Idaho 894,897,155 P.3d 695,698 (2007).
Summary judgment is appropriate where the nonmoving party hearing the burden of proof fails

to make a showing sufficient to establish the existence of an element essential the party's case.

Cantwell, 146 Idaho at 133, 191 P.3d at 211.
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ARGUMENT
1.

The Surrounding Facts and Cb-cu•stances, Including the Fact that the Galvins
Never Stopped Using the Road, Easement, and Secondary Easenaents--Make it
Clear that Defendant Cannot Meet Its Burden for Abandonment and Therefore
Summary Judgment Shonld be Granted in Favor of Plaintiffs
In order for Defendant, the City of Middleton, to prevail in this case, it has the burden of

supporting its affirmative defense of abandonment. See Chandler v. Hayden, 147 Idaho 765, 215

P.3d 485 (2009). It is indisputable that the Galvins have continued to use the road, easement,
secondary easements all in conjunction with inigating and fanning their lands over the alleged
period of abandonment which is roughly 1996 until March 1998. See Supp. Dec. of Martin
Galvin 19. The Galvins cannot continuously use the road and easements the same as they have
consistently done since 1949 and at the same time abandon it as Defendant alleges. Taking it to
its basic definition:
(t]hc verb "abandon", means "to cease to assert or exercise an interest. right, or
title tot especially with the intent of never again resuming or reasserting it,"
(Webster's New Intemational Dictionary, 3rd Ed.). 11to desert, surrender, forsake,
or cede. To relinquish or give up with intent of never again resuming one's right or
interest. To give up or to cease to use. To give up absolutely; to forsake entirely;
to renounce utterly; to relinquish all connection with or concern in; to desert. It
includes the intention. and also the external act by which it is carried into effect. 11
(Black's Law Dictionary, Fourth Ed.)

Mosman v. Mathison. 90 Idaho 76, 84. 408 P.2d 450,454 (1965). This is completely
consistent with Understanding the abandonment of a right when viewed in light of the
case law. i.e. the case of Weaver v. Stafford. 134 Idaho 691. 8 P.3d 1234 (2000)(overruled

on other grounds) that Defendant cites to. The easement holder in Weaver filled in his
irrigation ditch, thus destroying or ceasing the very nature of the easement or benefit he
had enjoyed. Since the benefit for which he enjoyed was destroyed. the court found that
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his decisive act evidenced his intent to abandon. This is not what occurred in the instant
case, and there is no evidence supporting any deviation in the Oalvins' continued and
uninterrupted use.
One of the main cases cited to by Defendant to support its position that there is a
question of fact is O'Brien v. Best, 68 ldaho 348, 194 P.2d 608 (1948). See Supplemental

Memorandum in Opposition to Plaintiffs' Motion/or Summary Judgment
("Abandonment is a matter of intent. coupled with corresponding conduct; thus a

question of fact.'' (emphasis added by Defendant)). What Defendant failed to cite from
that case was the court's continued reasoning concerning the type of corresponding
conduct necessary:
Abandonment is a matter of intent. coupled with corresponding conduct; thus a
question of fact."' Perry v.Reynolds, 63 Idah.o 457. at page 464, 122 P.2d 5081
510; Carrington v. Crandall, 65 Idaho 525, at page 531, 147 P.2d 1009.

* * * the aets claimed to constitute the abandonment of an easement must show the
destruction thereof. or that its legitimate use has been rendered impossible by some
aet of the owner thereof, or some other unequivocal act showing an intention to
pennanently abandon and give up the easement. Here there were absolutely no acts of the
kind mentioned." Northern Pac. Ry. Co. v. Tacoma Junk Co., 138 Wash. 1. 244 P. 117, at
page 119.
O'Brien v. Best, 68 Idaho 348, 357-358, 194 P.2d 608. 613-614 (1948) (emphasis added).
There was no destruction or intemJption of the continued use and enjoyment of the
easement, and likewise no clear, unequivocal and decisive acts supporting abandonment.

In the case of Molyneux v. Twin Falls Canal Co., 54 Idaho 619, 632-633, 35 P.2d 651,
656, (1934), the Idaho Supreme Court analyzed the heightened standard use of unequivocal in a
number of instances as:
to mean, among other things, clearly demonstrated, free from uncertainty, or
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without doubt. When used with reference to the burden of proof, it implies proof
of the highest possible character, and imports proof of the nature of mathematical
certainty. (65 C. J. 1226.). 1
[t]he term 'unequivocal' is defined to mean among other things 'without doubt,' 'clearly
demonstrated,' 'free from uncertainty.' It implies proof of the highest possible character
equalling. if not exceeding, the proof required of the state in a criminal proceeding. It
imports proof of the nature of mathematical certaintywwsomething that in human affairs it
is all but impossible to obtain.2

Molyneux v. Twin Falls Canal Co., 54 Idaho 619. 633. 35 P.2d 651,656 (1934). Defendant has
not presented anything unequivocal.
The Galvins do not dispute that they applied for and obtained approval to rezone of their
property to construct a 120-lot subdivision and golf course-but this simple fact is not enough to
support abandonment of their property right in itself. This fact coupled with the other
indisputable facts and circwnstances including the fact that the Galvins continuously farmed, ·
received irrigation water, and used their easement property rights, clearly demonstrate that
Defendant cannot meet its burden for abandonment. If all Defendant is going to rely upon is the
Galvins· application for rezoning and conditional pennit, with.out any other corresponding

conduct----such as non-use---then the court cannot as a matter of law reach a conclusion of
abandonment. See Union Grain & E. Co. v. McCammon Ditch Co.• 41 Idaho 216,224,240 P.
443 (1925) (abandonment may be shown by the facts and circumstances, but clear proof
is required to make out a case).
Plaintiffs have met their burden to establish their prescriptive rights since early 1950 and
Defendant cannot meet its burden for an affirmative defense of abandonment. The rest of

Defendant's arguments deal with resumption of possession and use and are superfluous and

l Citing to the definition as found in tho Cor,PJIS Juri~.
2 Merrick v. Ditzler. 91 Ohio St. 256, 110 N.E. 493
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irrelevant because Defendant cannot reach its burden for abandonment. The court should grant
summary judgment for Plaintiffs.

CONCLUSION
Swnmary judgment is appropriate in this case. The court has all the information that it

needs to make its determination and there are no facts in dispute. There are no issues of material
fact and the court should grant summary judgment in favor of the Plainti
DATED this 10111 day of February. 2017.
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Attorneys for Defendant
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN V. GALVIN and PATRICIA L.
GAL VIN (husband and wife),

Case No.: CV-2016-6062-C

Plaintiffs,

SUPPLEMENTAL REPLY BRIEF
IN OPPOSITION TO PLAINTIFFS'
MOTION FOR SUMMARY
JUDGMENT

v.

CITY OF MIDDLETON,
Defendant.
COMES NOW, Defendant the City of Middleton (the "City"), by and through their
attorney of record, Victor Villegas of the firm BORTON-LAKEY LAW OFFICES, and hereby submits
this Supplemental Reply Brief in Opposition of Plaintiffs' Motion for Summary Judgment. For the
!

reasons discussed below, the Plaintiffs' Motion for Summary Judgment should be denied.

INTRODUCTION
This supplemental brief is in reply to Plaintiffs' Supplemental Brief in Support of Motion
for Summary Judgment, dated February 3, 2017 (the "Plaintiffs' Brief'). The Court heard initial
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arguments on this matter, and requested further briefing from the parties regarding the issue of
material fact related to abandonment and whether the Galvins had abandoned any alleged
prescriptive easement they may have had. This case involves a quiet title action. Plaintiffs Martin
and Patricia Galvin (the "Galvins") allege that they have established a prescriptive easement across
land that the City had recently acquired from a third party, Philip and Michelle Allaire (the
"Allaires").

The Galvins have moved for Summary Judgment to which the City provides its

response in opposition to the Galvins' motion. After an initial hearing~ this Court has requested
additional briefing from the parties relevant to this proceeding. This supplemental briefing focuses
on the enduring factual issues of the Galvins' abandonment of any alleged prescriptive easement.

STATEMENT OF DISPUTED FACTS
City incorporates all relevant factual statements from its previous briefing, as if
fully set forth herein. As this section is only intended to address facts that are disputed by
City in Plaintiffs' Brief, and will hereinafter be referred to as "Disputed Facts".
1.

The Galvins have asserted that they were the ones to be receiving irrigation water

from the BCID after the date of the passing of the ordinance converting their land into RuralResidential zoning. However, City disputes that the "Galvins" were the ones to receive any such
irrigation water from the BCID until 2012. See Affidavit ofCathy Skidmore, ,r 3. It is clear from
Ms. Skidmore's affidavit, and the exhibits thereto, that the party receiving the water was, in fact
"C & G, Incorporated" under the account name "C+G Farms, Inc." See Id., at Exhibit 2. Moreover,
documents during that time were signed under penalty of perjury by C+G, Inc. through Martin
Galvin, its President. See Id.
2.

It is now an issue of material disputed fact as to whether the Galvins were the

purported owners of the parcel of land at the time of abandonment. See Id According to Plaintiff
Mmtin Galvin, C & G, Incorporated was the owner of the parcel that received BCID irrigation
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waters. See Id.
3.

The Plaintiffs in this matter have stated in Plaintiffs' Brief in their section entitled

"Statement of Undisputed Facts" that Plaintiffs "never acted nor took steps to abandon or forfeit
their prescriptive rights, and never intended to." Plaintiffs' Brief, p. 3. Defendant in this matter
asserts that Plaintiffs' statement of "undisputed" fact is absolutely disputed. Defendant has
provided substantial briefing that indicates this issue of abandonment i!, in and of itself, an issue
of disputed material fact.
4.

Defendant further disputes that there was "never an intent to stop use of the

irrigation water, irrigation ditch, or using the road for maintenance and repair." Plaintiffs' Brief, p.
4, ,r 7. Defendant asserts that the Galvins' own words and submissions to the Canyon County
Board of Commissioners, and other facts identified by Defendant, speak for themselves, and
undennine Plaintiffs' ''undisputed fact" regarding intent.

ARGUMENT
Plaintiffs' Brief asserts that they have, with all of their affidavits and briefing, clearly
satisfied the standard for summary judgment by showing that there are no genuine issues of
material fact. However, City has demonstrated that there remain issues of material fact related to
abandonment, and has produced that evidence for the court. There is no "speculation" in relation
to these documents, as the documents are records of actions taken by the Plaintiffs. The following
arguments demonstrate additional reasons why Plaintiffs' Motion for Summary Judgment should
be denied.

I.

Plaintiffs Inaccurately Portray the Standard of Review and Burden Shifting in
Summary Judgment.
Plaintiffs have asserted that under Idaho law, the non-moving defendant has the burden of

supporting a claimed affirmative defense on a motion for summary judgment. Chandler v. Hayden,
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147 Idaho 765, 771, 215 P.3d 485, 491 (2009). While this is true, the burden shifting is more
accurately described as follows:
When ruling on a motion for summary judgment, the trial court must detennine
whether the evidence, when construed in the light most favorable to the nonmoving
Pfil1Y, presents a genuine issue of material fact or shows that the moving party is
not entitled to judgment as a matter of law. Kiebert v. Goss, 144 Idaho 225, 228,
159 P .3d 862, 865 (2007) (citing Pincock v. Pocatello Gold & Copper Mining Co.,
100 Idaho 325,328,597 P.2d 211,214 (1979)). Themovingpaity bears the burden
of proving the absence of material facts. Id. (citing Hei v. Holzer, 139 Idaho 81, 85,
73 P.3d 94, 98 (2003 )). Once the moving party establishes the absence of a genuine
issue of material fact, the burden shifts to the nonmoving party to show the
existence of a genuine issue of material fact. Id. A nonmoving party must come
forward with evidence by way of affidavit or otherwise that contradicts the
evidence submitted by the moving party, and that establishes the existence of
a material issue of disputed fact. Id (citing Zehm v. Assoc. Logging Contractors,

Inc., 116 ldaho 349,350,775 P.2d 1191, 1192 (1988)).
Chandler v. Hayden, 147 Idaho 765,769,215 P.Jd 485,489 (2009) (underlining and holding
added).
City bas demonstrated several acts taken by the Plaintiffs in this matter that demonstrate
the Plaintiffs coordinated both present intent with overt action. See Defendant's Supplemental

Memorandum in Opposition to Plaintiffs' Motion for Summary Judgment, § II.A., pp. 6-9.
Regardless of whether City is attempting to demonstrate that material issues of fact remain, or
whether it is attempting to show evidence sufficient to show that an affirmative defense exists,
City has placed several facts before this Court that demonstrate a material issue of fact, especially
when taken in the light most favorable to the City, the non-moving party.
In this case, City has met its burden. Plaintiffs have not.
For these foregoing reasons, City has demonstrated material issues of fact remain, and this
Court should deny Plaintiffs' Motion for Summary Judgment.
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Development Would Have Stopped Farming and Increased Burden on the
Servient Estate, Which Supports a Finding of Abandonment.
Plaintiffs admit that if their property had been developed, fanning operations would have

ceased. See Plaintiffs' Brief, p. 6. They then contend that a development of a subdivision would
have barely altered the scope of the easement. However, merely stating that it would be so, belies
the fact that a development of 128 homes would bring an increase of traffic on any alleged
prescriptive easement. Such increase in the traffic is the very essence of an undue burden.
Moreover, several additional vehicles would likely attempt to traverse Disputed Road. each day.
Martin Galvin has stated that he would check water twice per day. Declaration of Martin

C. Galvin, 17. Occasionally, he would clean and maintain a ditch, and. when required would haul
equipment and crops. Id.. These statements identify the scope of the easement-farming purposes.
In other words, during certain periods of the year conducive to farming, there may be increased
traffic on the Disputed Road for the purposes of hauling crops or planting, but otherwise, the
Disputed Road would have been relatively unused. A subdivision with more than 100 homes
would increase traffic substantially and would overburden the servient estate. Year-round, daily
traversal of the Disputed Road can hardly be seen as "barely alter[ing] the scope,, of the alleged
easement.
The potential development and its increased burden on the Disputed Road would have been
preventable under the Estoppel Doctrine of easements, and further shows that the Galvins no
longer intended to use the alleged easement for the purposes of farming.
For these reasons, this Court should deny Plaintiffs' Motion for Summary Judgment.
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Plaintiffs Have Raised Additional Questions of Fact Regarding Any Alleged
Easement (even prior to abandonment), and Whether They Are the Real Party in
Interest.

In their additional affidavits, Plaintiffs have provided docwnentation that questions who
would have had a right to any alleged prescriptive easement in the Disputed Road, either before or
after abandonment.
Specifically, Plaintiffs have produced docwnentation that shows that C & G, Incorporated
(also written as "C & G, Inc." or "C + G, Inc.") was the purported owner of the land and its water
rights at or around the time of abandonment. See Affidavit of Cathy Skidmore, at Exhibit 2. The
Galvins have asserted that they had a prescriptive easement, and obtained such long before any
alleged abandonment. However, there is now a genuine issue of material fact as to how or when
any such prescriptive easement came into existence, particularly where parcels ofland were owned
by corporate entities.
In other words, the Galvins have not established how or when C & G, Inc., as a landowner
of the parcel immediately south of the Disputed Road, would have obtained a prescriptive
easement. All of their current factual allegations have stated that they were the owners of the land
during the period of alleged prescription.
This is now called into question by affidavits provided by Plaintiffs in this matter.
For these reasons, additional, genuine issues of material fact have surfaced. As a result,
this Court should deny Plaintiffs' motion for summary judgment.
IV.

A Trial Is Necessary To Judge The Credibility of The Testimony Set Forth In
Affidavits.

Based on the discussion above and arguments in the City's briefs on summary judgment
regarding abandonment, there are witness credibility assessments that only a fact finder listening
and seeing the witness testify on the stand can determine. A party seeking to establish the existence
SUPPLEMENTAL REPLY BRIEF IN OPPOSITION TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT
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of an easement by prescription must prove each element by clear and convincing evidence.

Becksteadv. Price, 146 Idaho 57, 62, 190 P.3d 876,881 (2008); Hodgins v. Sales, 139 Idaho 225,
229, 76 P.3d 969,973 (2003).
The affidavits in support of Plaintiffs' summary judgment do not meet the clear and
convincing standard. It has been recognized by the Idaho Supreme Court that a witness' credibility
can be judged through "observational credibility" and "substantive credibility." See Painter v.

Potlatch Corp., 138 Idaho 309, 63 P.3d 435 (2003) (reviewing Industrial Commission's quasijudicial role sitting as the finder of fact in the context of worker's compensation case).
"Observational credibility" goes to the demeanor of the witness on the stand. See Id 138 Idaho
313-314; 63 P.3d 439-40. "Substantive credibility, on the other hand, may be judged on the
grounds of numerous inaccuracies or conflicting facts." Id. These same credibility determinations
occur when evidence is produced at a trial (regardless if it is a bench trial or a jury trial).
In this case, there are conflicting facts regarding the issue of abandonment and the
establishment of a prescriptive easement both before and after abandonment. For these reasons,
this Court should conduct a full trial to permit the observational credibility of the witnesses to be
assessed through direct and cross examination. For these reasons Plaintiffs' Motion for Summary
Judgment should be denied.

CONCLUSION
Plaintiffs continue to produce additional issues of material fact, while failing to address
those issues surrounding abandonment. As City has reiterated before, "[a]bandonment is a matter
of intent, coupled with corresponding conduct; thus a question of fact." O'Brien v. Best, 68 Idaho
348, 357t 194 P.2d 608, 613 (1948) (underlining added). City has demonstrated and provided
evidence to this Court that is sufficient to show that there remains a genuine issue of material fact.
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Based on the Qrighrnl arguments and these. supplemental arguments, set forth above,. the
City respectfi.dly requests that this Court deny Plaintiffs' Motion for Sum.mary Judgment.

DATnl) this
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MARO 6 2017
CANYON COUNTY CLERK
T. PETERSON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

)
)
)
)
)

Plaintiffs,
vs.

)
)
)
)

CITY OF MIDDLETON,
Defendant.
________________

CASE NO. CV-2016-6062

ORDER GRANTING PLAINTIFF'S
MOTIONFORSUMMARY
JUDGMENT

)
)

Plaintiffs Marty and Patricia Galvin brought this action for Quiet Title, Declaratory
Relief and Permanent Injunction against Defendant, the City of Middleton. Plaintiffs now move
for summary judgment. For the following reasons, the Court will grant the Galvins' motion.
BACKGROUND

This case began on June 28, 2016 when Plaintiffs (the Galvins) filed a complaint seeking
injunctive and declaratory relief, and requested that this Court quiet title in a farm road in
Middleton, Idaho. On July 27, 2016, Defendants (City of Middleton) filed their answer. On
MEMORANDUM DECISION AND ORDER GRANTING PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT
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November 23, 2016, Plaintiffs moved for summary judgment, and filed a supporting
memorandum, along with several supporting affidavits. On January 5, 2017, Defendants'
memorandum in opposition to Plaintiffs' motion for summary judgment was filed, along with
supporting affidavits. Plaintiffs filed a reply memorandum on January 13, 2017. A hearing was
held on January 18, 2017, at which time the parties presented limited argument. At that hearing,
the Court gave the parties an additional month to submit any supplemental argument and/or
evidence.
On February 3, 2017, Defendants filed a supplemental memorandum in opposition to
Plaintiffs' motion for summary judgment. On February 8, Plaintiffs filed a supplemental brief in
support of their motion for summary judgment, along with supporting declarations. On February
10, Plaintiffs filed a memorandum opposing Defendants' supplemental memorandum.
Defendants filed a supplemental reply brief in opposition to Plaintiffs' motion for summary
judgment on February 10, 2017. The Court heard Plaintiffs' motion for summary judgment on
February 23, 2017, at which time this matter was taken under advisement.

STATEMENT OF FACTS
Unless otherwise stated all facts referred to herein are found by clear and convincing
evidence. Willis Road is an undeveloped road which sits on a section line in Middleton, Idaho. It
is not disputed that Plaintiffs have used the Road for farming practices and have repaired and
maintained the road for over 60 years. Plaintiffs assert that up until Defendants recently blocked
their access to the road at issue (the Road) they had openly, notoriously, continuously, and with
hostility and claim of right used the Road since 1949, when the irrigation system began
delivering water to his property. According to Plaintiffs, their use of the Road includes
maintaining the irrigation area during irrigation season (April-October), repairing and
MEMORANDUM DECISION AND ORDER GRANTING PLAINTIFF'S MOTION FOR
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maintaining the irrigation ditch, and hauling crops and equipment. From 1960-2009, another
family, the Robinsons, owned the north 20 acres. According to Plaintiffs, the Robinsons would
sometimes get angry at the Galvins for using the road, but the Galvins would continue to use the
road anyway. Plaintiffs also assert, via declarations, that their use of the Road was so pervasive
and consistent that local community members believed the Road belonged to them. See, Deel. of

Tom Young (explaining that he lived on nearby property from 1972 until the present, that he
would sometimes walk across the Road at issue, and that he thought the Road belonged to the
Galvins because he frequently observed Mr. Galvin using the road); Deel. of Howard Randolph

Powell (Married one of Galvins' daughters in 1981 and helped with the Galvin farming
operations, including maintaining the ditch and use of the road to move equipment and hauling
crops from the farm land); Decl.s of Cynthia Powell and Gloria Galvin (regarding similar uses
for as long as they can remember); Deel. of Mike Wagner (who leased the farm ground from the
Galvins from the 1990s until the present time); and Deel. of Scott A. Magnuson, Attorney
(attaching aerial photographs of the property and road at issue from 1980 and 1990, which
clearly show the dirt road at issue).
In 2011 or 2012, the Allaires purchased the north 20 acres. At first, Plaintiffs and the
Allaires seemed to agree that Plaintiffs could use the Road; however, soon things soured and the
Allaires began to take steps to build a fence. Around this time, Galvin hired a surveyor to see if
he could move the ditch; however, Allaire threatened to shoot him with a gun he was carrying. In
2015, the City of Middleton purchased the road and entered into an exclusive license agreement
purporting to exclude the Galvins.
Defendant asserts and Plaintiff does not dispute that in 1996-1997, Plaintiff submitted to
the City, in writing, his plan to rezone his property from agricultural to rural residential.
MEMORANDUM DECISION AND ORDER GRANTING PLAINTIFF'S MOTION FOR
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Ultimately, the City granted Plaintiffs' request to rezone the property.

In the application

Plaintiffs expressed an intent to retire from farming and develop the property into a golf course
and residential housing. Ultimately, Plaintiffs were successful and the property was rezoned.
Plaintiffs never ceased their farming operations and the development was never started.

ANALYSIS
A. Summary Judgment
Summary judgment is appropriate where the pleadings, depositions, admissions, and
affidavits on file show there are no genuine issues of material fact and the moving party is
entitled to judgment as a matter of law. I.R.C.P. 56(c); City of Idaho Falls v. Home Indemnity
Co., 126 Idaho 604, 606, 888 P.2d 383, 385 (1995). At all times, the burden of proving the

absence of a genuine issue of material fact rests with the moving party. G & M Farms v. Funk
Irrigation Co., 119 Idaho 514, 517, 808 P.2d 851, 854 (1991). If the basis for a properly

supported motion is that no genuine issue of material fact exists with regard to an element of the
non-moving party's case, it is then incumbent upon the non-moving party to establish an issue of
fact regarding that element. Farm Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 272-73,
869 P.2d 1365, 1367-68 (1994). A mere scintilla of evidence is not enough to create an issue;
there must be evidence on which a jury might rely. Petricevich v. Salmon River Canal Co., 92
Idaho 865, 871, 452 P.2d 362, 368 (1969). The trial court is to liberally construe facts in the
existing record in favor of the party opposing the motion, and to draw all reasonable inferences
from the record in favor of the nonmoving party. Ray v. Nampa Sch. Dist. No. 131, 120 Idaho
117, 119, 814 P.2d 17, 19 (1991). If the record contains conflicting inferences, or reasonable
minds might reach different conclusions, summary judgment must be denied. Loomis v. City of
Hailey, 119 Idaho 434,436,807 P.2d 1272, 1274 (1991).
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In this case, both parties have set forth factual allegations. Although the parties have
emphasized different facts, there does not appear to be an actual dispute as to the facts in this
case. Because there is no genuine dispute of any material fact before the Court, it is appropriate
for this Court to enter judgment as a matter of law as follows below.

B. Prescriptive Easement
a. The Plaintiffs Have Established the Existence of a Prescriptive Easement over the
Road
A party seeking to establish a prescriptive easement must prove by clear and convincing
evidence use of the property at issue, which is characterized as (1) open and notorious; (2)
continuous and uninterrupted; (3) adverse and under a claim of right; (4) with the actual or
imputed knowledge of the servient tenement (5) for the statutory period. Beckstead v. Price, 146
Idaho 57, 190 P.3d 876 (2008). Although the statutory period for establishing a prescriptive
easement is now twenty years, prior to 2006 it was five years. See I.C. section 5-205. A
determination that a claimant has established a prescriptive easement involves entwined
questions of law and fact. Id., 146 Idaho at 61, 190 P.3d at 889. Each element is essential to the
claim, and the trial court must make findings relevant to each element. Hodgins v. Sales 139
Idaho 225, 229, 76 P.3d 969, 973 (2003). Under Idaho law, private easements by prescription are
disfavored. Branson v. Miracle, 111 Idaho 933,936, 729 P.2d 408,411 (Idaho Ct.App. 1986).
The use of the Road by Galvins was open and notorious. They did not conceal their use
and the various declarations submitted with their summary judgment motion demonstrate that
local people assumed the road was theirs. Defendant has presented no evidence to the contrary.
Likewise, the use of the road was continuous and uninterrupted. Mr. Galvan's unchallenged
declaration shows that the use of the road to maintain the irrigation ditch, check irrigation water,
transport farming equipment to his property and remove crops occurred yearly from 1949 until
MEMORANDUM DECISION AND ORDER GRANTING PLAINTIFF'S MOTION FOR
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the present time. The use of the Road was clearly adverse to the property rights of adjoining
land owners and under a claim of right. Mr. Galvan's declaration sets forth several instances
where adjoining landowners attempted to interfere with his use of the road but ultimately backed
away from any acts of interference. As the declarations submitted by Galvins indicate the
surrounding public as a whole and the servient landowners had clear notice of the use of the
Road. As the Idaho Supreme Court recently stated in Schoorl v Lankford, et al., (Docket No.
43902-2016, 2017 Opinion No.9, filed February 2, 2017) "Idaho Code section 5-210 creates a
vested right only at the time the adverse possessor has complied with all of the requirements set
forth in the statute." Citing Hall v. Taylor, 51 Idaho 662, 67 P.2d 901 (1937).

The heart of Defendant's argument as to Plaintiffs' prescriptive easement claim is that
Plaintiffs' use was not exclusive. In support of this argument, however, Defendants point only to
the declarations of Mike Wagoner and Tom Young. In his declaration, Young asserts that he
would cross the road occasionally and believed that the Road belonged to Plaintiff. He did not
state that he actually used the Road as a road or treated the Road as though he had a right to it.
The other affidavit Defendant points to is that of Mike Wagoner. Mike Wagoner asserts that he
utilized the Road while leasing the Plaintiffs' property during the 1990s and 2000s for farming
operations. These claims are without merit. Mr. Young having "crossed" the Road to travel to a
friend's house does not constitute use of the Road. Mr. Wagoner's lease of Plaintiffs farming
property and use of the Road in conducting farming operations did not destroy the Galvins
easement. The Court finds that Galvins acquired a property right by prescriptive easement to the
Road in the mid- l 950s

MEMORANDUM DECISION AND ORDER GRANTING PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

300

6

b. The Plaintiffs Did Not Abandon the Easement
Defendant claims that Galvins abandoned the easement in 1996. Having determined that
Plaintiffs established a prescriptive easement to the Road prior to the alleged abandonment in
1996, the Court turns now to that issue. To demonstrate abandonment of a property right, one
must prove the intent to abandon plus a clear, unequivocal, and decisive act of the party
abandoning the property right. Perry v. Reynolds, 63 Idaho 457,464, 122 P.2d 508, 510 (1942)
("it must be remembered that it requires very convincing and satisfactory proofs to support a
forfeiture by abandonment of a real property right."). Because abandonment is a question of
intent coupled with corresponding conduct, it is a question of fact. O'Brien v. Best, 68 Idaho 348,
357, 194 P.2d 608, 610 (1948). It is uncontested that when applying for a rezone of the property
to Rural Residential in 1996-1997 the Galvins indicated that due to their advancing age they
wished to develop their farming property into a golf course and residential community.

They

sought authority to develop it by seeking a zoning change to classify the property as "rural
residential." They ultimately were successful in obtaining a change in zoning. However, they
never committed any further act to proceed with the development of the property. Rather, they
continued with their normal farming operations and use of the road as they had done since 1949.
At most, the act of applying for a zoning change indicated that Galvins had a plan for future
changes in the use of their property which could potentially end their use of the easement. There
was never any change in the use of their farming property and they continued to use the Road as
they had done since 1949. The request for a zoning change of their farming property, in and of
itself, does not demonstrate an intent to immediately abandon the appurtenant easement. They
likewise failed to engage in any act demonstrating abandonment. The Court finds there was no
abandonment of the easement.
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C. Declaratory Judgment
Plaintiffs are entitled to a declaratory judgment. Under Idaho Code section 12-1201, courts
have the power to declare rights, status, and other legal relations. J.C. § 10-120. In determining
whether to grant a declaratory judgment, the criteria is whether the judgment will clarify and
settle the legal relations at issue, and whether such declaration will afford a leave from
uncertainty and controversy giving rise the proceeding. Schneider v. Howe, 142 Idaho 767, 773
133 P.3d 1232, 1238 (2006). It is undisputed that there is a controversy between Plaintiffs and
Defendant about whether or not Plaintiffs have a right to use the Road. A judicial declaration as
to Plaintiffs' rights in the road would settle the issue and would afford leave from the
controversy giving rise to this suit.
This Court has already found that the Plaintiffs did establish a prescriptive easement in the
Road, and that they did not abandon that easement. Thus, pursuant to the authority granted to this
Court under Idaho Code section 12-1201, this Court declares that the Galvins have established a
prescriptive easement to the road in question.
D. Permanent Injunction
The decision whether to impose injunctive relief is within the discretion of the trial court.
O'Boskey v. First Federal Sav. & Loan Ass'n of Boise, 122 Idaho 1002, 1006, 739 P.2d 301, 305

(1987). Injunctions should issue only when irreparable injury is actually threatened; where
conduct causing that injury has been discontinued, dispute is moot and injunction should be
denied. Id. at 1007, 739 P.3d at 306 (1987).
Here, Defendant has maintained a fence to prevent Galvins from utilizing their established
prescriptive easement to use the road in question as they have since 1949. Defendant is therefore
enjoined from committing any act interfering with that prescriptive easement.
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E. Attorney Fees and Costs
Galvins have sought an award of attorney fees pursuant to Idaho Code Sections 12-117,
12-120 and 12-121. Because Defendant is a political subdivision the request the request for
attorney fees will be analyzed pursuant to 12-117. That code provision provides as follows:
Unless otherwise provided by statute, in any proceeding involving as adverse
parties a state agency or a political subdivision and a person, the state agency,
political subdivision or the court hearing the proceeding, including on appeal,
shall award the prevailing party reasonable attorney's fees, witness fees and other
reasonable expenses, if it finds that the non-prevailing party acted without a
reasonable basis in fact or law.
I.C. section 12-117(1).
This statute has been interpreted by Idaho courts as having the dual purpose of ( 1)
deterring "groundless or arbitrary agency action;" as well as (2) providing "a remedy for persons
who have borne and unfair and unjustified financial burden attempting to court mistakes
agencies never should have made." Flying A. Ranch, Inc. v. County Comm'rs of of Fremont

County, 157 Idaho 937, 342 P.3d 649, 655-56 (2014). 1
In this case, the Galvins have established by clear and convincing evidence that they long

ago established a prescriptive easement in the Road, which they have continuously used for
nearly seventy years. The Court has further found that the Galvins never abandoned the
easement. The Court has found that the City purchased the land from an adjacent landowner, the
Allaire family-and have deprived Plaintiffs of access to their easement. The City then granted
the Allaires a license to continue using the Road, to the exclusion of the Plaintiffs. The City has
also maintained a fence that blocks Plaintiffs from using the Road. In short, the City deprived
Plaintiffs of their established right of access to the Road. While the City has asserted facts it

1 Although

the Flying A Ranch Court referenced an agency analyzed under Idaho Code section 12-117, agencies and
political subdivisions-such as Defendant City of Middleton-are held to the same standard under that statute.
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believes support its claims, for the reasons stated above those claims are without merit. These
facts have led the Court to conclude that the City acted without a reasonable basis in law or fact.
Plaintiffs, who had to use the Court system to enforce their right to use the Road against the City,
have borne an unfair and unjustified financial burden. Accordingly, this Court, in its discretion,
will award Plaintiffs attorney fees pursuant to Idaho Code section 12-117.

CONCLUSION
For the foregoing reasons, IT IS ORDERED that Plaintiffs' motion for summary
judgment is GRANTED.

DATEDthisJ dayoft!::::l!.2017

District Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Order was forwarded
to the following persons on this _ _ day of February, 2017.

MAR D6 1317
Victor Villegas
BORTON LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, ID 83642
Fax: 208-493-4610
Email: victor@borton-lakey.com
Albert P. Barker
Scott A. Magnuson
BAKER ROSHOLT & SIMPSON
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Fax: 208-344-6034
Email: apb@idahowaters.com; sam@idahowaters.com
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MAR O6 2017
CANYON COUNTY CLERK
T. PETERSON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN V. GALVIN and PATRICIA L.
GALVIN, husband and wife,
Plaintiffs,
vs.
CITY OF MIDDLETON,

- - - - - -Defendant.
-----------

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2016-6062-C

JUDGMENT

JUDGMENT IS ENTERED AS FOLLOWS:
1.

As to Plaintiffs' First and Second claims for relief the Court declares that

Plaintiffs own a prescriptive easement to the road at issue for purposes of maintaining the road
and adjacent ditch to travel to and from their farm property, to transport equipment to the farm
and to haul crops from the farm. Title to the easement is quieted in favor of Plaintiffs.
2.

Plaintiffs are granted a permanent injunction against Defendant. Defendant shall

not commit any act interfering with Plaintiffs' easement.
3.

Plaintiffs are granted costs including reasonable attorney fees.

Dated: March

__J__, 2017.
George A. Southwo
District Judge
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CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that onfi\jtt~1J1iy of March, 2017, I caused to be served a
true and correct copy of the foregoing .TOil"GMENT by the method indicated below, and
addressed to the following persons:
Albert P. Barker
Scott A. Magnuson
BARKER ROSHOLT & SIMPSON LLP
PO Box 2139
Boise, ID 83701-2139
Joseph W. Borton
Victor S. Villegas
BORTON-LAKEY LAW & POLICY
141 E Carlton Ave
Meridian, ID 83642

ctlD

U.S. Mail
Hand Delivered
D Facsimile
□ Overnight Mail
0 E-Mail

~U.S.Mail
D Hand Delivered
D Facsimile
D Overnight Mail
0 E-Mail
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MAR 20 2017
CANYON COUNTY CLERK
S SWANSON, DEPUTY CLERK

Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com

Attorneys for Defendant
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN V. GAL VIN and PATRICIA L.
GALVIN (husband and wife),

Case No.: CV-2016-6062

Plaintiffs,

DEFENDANT'S MOTION FOR
RECONSIDERATION

v.
CITY OF MIDDLETON,
Defendant.
COMES NOW, Defendant the City of Middleton (the "City,.), by and through their
attorney of record, Victor Villegas of the finn Borton-Lakey Law Offices, and pursuant to IRCP
11.2(b) hereby submits this Motion for Reconsideration. This Motion is supported by the
pleadings and affidavits and all matters considered by the Court in issuing its Summary
Judgment Order, as well as Defendant's Memorandum in Support of Motion filed concurrently
herewith. Oral argument is requested.
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DATED this 20th day of March, 2017.
BORTON LAKEY LAW OFFICES

By

Ywt;.~

Victor Villegas
Attorney for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 20 th day of March, 2017, I served a true and correct
copy of the foregoing by delivering the same to each of the following individuals by the method
indicated below, addressed as follows:

_ _ U.S.Mail
Facsimile
-1
- Email
- - Hand Delivery

Albert P. Barker

Scott A. Magnuson
BARKER ROSHOLT & SIMPSON, LLP

1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Facsimile: (208) 344-6034

Victor Villegas
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MAR 20 2017
CANYON COUNTY CLERK
S SWANSON, DEPUTY CLERK

Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com
Attorneys.for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

Case No.: CV-2016-6062

Plaintiffs,

DEFENDANT'S MEMORANDUM
IN SUPPORT OF MOTION FOR
RECONSIDERATION RE:
(1) ATTORNEY FEES
(2) SUMMARY JUDGMENT

V.

CITY OF MIDDLETON,
Defendant.

COMES NOW, Defendant the City of Middleton (the "City"), by and through their
attorney of record, Victor Villegas of the firm Borton-Lakey Law Offices, and hereby submits
this Memorandum In Support of Defendant's Motion for Reconsideration of this Court's
March 6, 2017 "Order Granting Motion for Summary Judgment" ("Order").
By this Motion the Defendant seeks this Court's reconsideration of and amendment to the
Order regarding (1) awarding attomey's fees to the Plaintiffs, and (2) awarding summary
judgment to the Plaintiffs.
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INTRODUCTION

This case involves a quiet title and declaratory action filed by Plaintiffs Mai1in and
Patricia Galvin (hereinafter collectively referred to as "Galvins") seekii1g a declaration that they
established a presc1iptive easement across land that had been recently acquired by the City. The
Galvins moved for Summary Judgment and this Com1 issued its decision titled Order Granting
Plaintiffs' Motion For Summary Judgment filed on March 6, 2017. ("Order")

As part of the Order, this Court also awarded the Plaintiffs attorney's fees and costs
pursuant to LC. § 12-117, finding that the City's defense of this matter was unreasonable,
frivolous and not based in fact or law.

Summa1J1 Judgment Decision pgs. 9-10.

The City

respectfully asks this Com1 to reconsider that portion of its decision because, as explained more
fully below, the facts and circumstai1ces of case show, to the contrary, that the City had a
reasonable basis for its defense. The City also respectfully asks this Court to reconsider that its
decision granting Summary Judgment on the merits of the case itself because, as explained more
fully below, there are genuine issues of material fact regarding the issue of abandonment and the
dimensions of the easement.
STANDARD OF REVIEW

Rule l 1.2(b) of the Idaho Rules of Civil Procedure allows a pai1y to seek reconsideration
of an order prior to the entry of final judgment, or within 14 days of final judgment. Judgment
was entered on March 6, 2017; this motion is timely.
When a district court decides a Motion to Reconsider, "the district court must apply the
same standard of review that the court applied when deciding the original order that is being
reconsidered." Fragnella v. Petrovich, 153 Idaho 266,276,281 P.3d 103, 113 (2012); Westby v.
Schaefer, 157 Idaho 616, 621, 338 P.3d 1220, 1225 (2014). In this case, that standard requires
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this Court to again construe all facts in favor of the City. "All disputed facts are to be construed
liberally in favor of the non-moving party, and all reasonable inferences that can be drawn from
the record are to be drawn in favor of the non-moving party." Asbwy Park, LLC v. Greenbriar
Estate Homeonners' Ass'n, Inc., 152 Idaho 338,342,271 P.3d 1194, 1198 (2012)

The party responding to a Summary Judgment motion is not required to present evidence
on every element of his or her case at that time, but rather must establish an issue of material fact
regarding the element or elements challenged by the moving party's motion. Farm Credit Bank
of Spokane v. Stevenson, 125 Idaho 270, 273, 869 P.2d 1365, 1368 (1994), Thomson v. Idaho
Ins. Agency, Inc., 126 Idaho 527,530,887 P.2d 1034, 1037 (1994).
It is this liberal standard, which as a matter of law weighs in favor of the City as the

non-moving party, that applies to the City's IRCP 1 l .2(b) Motion for Reconsideration of the
Court's March 6, 2017 Order.
ARGUMENT

I.

THE ENTRY OF SUMMARY JUDGMENT REGARDING ATTORNEY'S FEES
IS NOT SUPPORTED BY THE RECORD.

Attorney fees under Idaho Code §12-117 should not have been granted. Under that
statute, a prevailing party cannot recover attorney's fees from a govenunental entity unless the
record and the Court find that the City acted ''without a reasonable basis in fact or law." Idaho
appellate comts have equated the quoted language from I. C. §12-117 to mean the same as the
frivolous standard of Idaho Code § 12-121. "The standard for awarding attorney fees under
Idaho Code section 12-121 is essentially the same as that under Idaho Code section 12-117."
Coeur D'Alene Tribe v. Denney, 161 Idaho 508, 387 P.3d 761, 778-79 (2015). If there is a

legitimate, triable issue of fact or a legitimate issue of law, attomey fees may not be awarded
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under this statute even though the losing party has asserted factual or legal claims that are
frivolous, unreasonable, or without foundation. Thomas v. Madsen, 142 Idaho 635,639, 132 P.3d
392, 396 (2006).
There was nothing :frivolous about the City's defense of this case. That fact was never
more clear when at oral argument this Coui1 declined to grant the Motion for Su1mnary
Judgment. Moments later at oral argument the Coui1 again refused to grant Summary Judgment
but instead gave the moving party a second bite at the apple by asking for additional briefing and
affidavits. Why? The record was incomplete and therefore Summary Judgment was at that point
inappropriate. In doing this the Cour1 recognized that as of the hearing the record did not
support ruling in Plaintiffs' favor. It was reasonable for the Court to seek this missing evidence,

just as it was reasonable for the City to as well. The record reflects that this Com1 recognized the
same absence of complete evidence that the City did, and it was that incomplete evidence that
necessitated the City's reasonable defense.

A.

There was a reasonable basis in fact for the City's defense.

In this case, the City's defense and actions in this case cam1ot be found to be frivolous,
unreasonable or without foundation. Importantly, the City did not defend this matter simply to
force the Galvins to bear an unfair and unjustified financial burden to bring this lawsuit. The
City could not just simply take the Galvins' allegations that they had a prescriptive easement
over the roadway. A prescriptive easement is not "of record", and cannot be viewed and
examined to detennine whether it is valid or not. The City had no way of verifying whether the
claims of the Galvins are true and as stewards of public prope11y had 110 choice but to go through
a judicial declaration process. Could the Galvins present at trial clear and convincing evidence
under oath that there was a prescriptive easement and if so if it was ever abandoned? This
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litigation was necessary because the City had no way of verifying the Galvins • prescriptive
easement claims that occurred back in the 1960's or later.
Evidence that was presented supports the City's reasonable decision to litigate this claim.
For example, prior to the Allaires owning the property that contained the roadway, Delno and
Hazel Robinson owned it. See Declaration of Martin Galvin

1 8.

Delno and Hazel Robinson

built their home on the subject property sometime in 1967/1968. Id. at i1 9. It was during the
period of ownership by Delno and Hazel Robinson that Mr. Galvin Robinson asserted a
prescriptive right against them. Delno Robinson died in 1977 and Hazel Robinson died in 2009.
Id. at

,r 13 and 115.

The Robinsons' son predeceased his parents. Id. at ,r 15. This lawsuit was

filed in 2016, several years after Delno's and Hazel's death. Had the Robinsons been alive at the
time the lawsuit was filed, the City could have taken steps to verify the Galvi.t1S' allegations, but
unfortunately that was not the case. Since all the witnesses for the servient estate who could
verify the Galvins' claims were deceased, the City had no choice but to let the matter get vetted
through the court system to detennine whether what the Galvins were claiming was correct. See

e.g. Rin.cover v. State, Dep't o(Fin., Sec. Bureau, 132 Idaho 547, 976 P.2d 473 (1999) (overruled
on other grounds) (Held: Department of Finance did not act without a basis in fact or law simply
because plaintiff had to bear an unfair and unjustified expense in an attempt through judicial
review to correct an agency mistake).
The City's reasonable basis in fact to defend this lawsuit is also supported by the
statement made in Galvins' application to tum their farming use to a golf course. Mr. Galvin
wrote a letter stating that he no longer desired to farm the land. Exhibit F to Affidavit of Victor

Villegas In Support Of Memorandum In Opposition To Plaintiffs' Motion For Summary
Judgment (hereinafter "Villegas Affd. ").

The Galvins' application stated that "[a]ll farm
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operations will stop and land will be converted to residential use." Exhibit C to Villegas Affd. at
p. 3,

,r 9 (Bates No.

City000099). In addition, Mr. Wagner stated in his Declaration that he has

fanned the Galvin property during the 1990s and 2000-present. Declaration ofMike Wagner ,r 6.
Mr. Wagner was not an employee or agent of the Galvins. Mr. Wagner fanned the land for his
own business as a self-employed farmer. See Declaration o.fMike Wagner,i 5.
Had this matter been allowed to proceed to trial, this Cou1t as the finder-of-fact would
have observed live testimony of witnesses for both sides, assessed their credibility in person, and
after seeing all of the evidence could have concluded that a prescriptive easement was not proven
by clear and convincing evidence. That is where this case was headed when this Court stated on
the record after oral argument that it was going to deny Galvins' Summary Judgment because
there was a genuine issue of fact.
Based on the totality of these facts, which are to be construed in a light most favorable to
the City, the City could reasonably conclude that Mr. Galvin had in fact ceased to farm the land
and therefore abandoned his prescriptive easement. The fact that this Court ultimately held
othenvise does not make the City's defense of the matter frivolous and without basis in law or
fact.

B.

There was a reasonable basis in law for the City's defense.

The City also had a reasonable basis in law to defend this case based on the
overwhelming appellate decisions that require a court to take evidence of a prescriptive
easement's dimensions and ensure that the judgment contains an adequate description of the
easement's dimensions. "A judgment detennining the existence of an easement across the land
of another must set forth the location, width, and length of the easement in order that conflicts
between landowners may be avoided." See Bedke v. Pickett Ranch & Sheep Co., 143 Idaho 36,
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40, 137 P.3d 423, 427 (2006) (case remanded back to district cou1t to make findings as to the
precise location of an easement).
The City raised the issue of the alleged easement's dimensions on Su1m11ary Judgment
citing to Beckstead v. Price, 146 Idaho 57, 64-65, 190 P.3d 876, 883-84 (2008). The Beckstead
case involved an appeal from the district court's ruling finding that a prescriptive easement had
been created. The Beckstead Court remanded the case back to the district cow1 to detennine the
dimensions of the easement:
We affirm the district court's decision that the Becksteads acquired a prescriptive
easement and that the scope of that easement is for the purposes of ingress and
egress, recreation, grazing cattle, and making improvements to the Beckstead
Property. However, we remand the case to the district comi for the limited
purpose of determining the dimensions of the easement.
Beckstead v. Price, 146 Idaho 57, 69, 190 P.3d 876, 888 (2008) (holding added)

In this case, the City could not take the Galvins' statements at face value regarding the
scope and dimensions of the claimed prescriptive easement. The Robinsons were deceased and
the City had no way of testing the veracity of the Galvins claims. It was necessary for the City to
defend this lawsuit to establish the physical dimensions of the easement (if there was a
prescriptive easement found by the Court) to avoid future litigation. The Idaho Supreme Com1
explained why a judgment must fix the dimensions of an easement, "A judgment which affects
the title or interest in real property must describe the lands specifically and with such certainty
that the comt's mandate in connection therewith may be executed, and such that rights and
liabilities are clearly fixed and that all parties affected thereby may readily understand and
comply with the reguirements thereof." Argosy Trust ex rel. Its Tr. v. Wininger, 141 Idaho 570,
573, 114 P.3d 128, 131 (2005) (underlining added).
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A prescriptive easement, because it is not a written agreement and is not "of record" to be
examined, is instead a fact-specific creation of circumstance, which necessitates a unique
analysis for each situation. Like the first interpretation of a statute that has not been analyzed by
a court, constrning the elements of a prescriptive easement also entail a "first look" and unique
facts; facts which can be reasonably questioned by both sides to a dispute. Parties putting each
other to their proof in these unique fact-specific situations does not make either side
unreasonable. City o_f Osburn

11•

Randel, 152 Idaho 906, 277 P.3d 353 (2012). In Osbum, the

Idaho Supreme Court held that a governmental agency does not act without a reasonable basis in
fact or law when its interpretation of a statute that has not been previously construed by the
courts is incon-ect, but not unreasonable.
The City defended this prescriptive easement case reasonably, and sought from the
Plaintiff evidence to substantiate the very high clear and convincing standard of proof It did so
with a basis in law and fact as set fo1th above. The City had no means to assess the veracity and
scope of the claimed easement other than to defend this case; no city would. The easement is
one of circumstances, it is fact-specific, and by definition it is not in writing.
In addition to these reasons to reconsider and reverse the Court's Order on attorney fees,
the Comt may also reconsider and reverse that finding for a wholly independent reason;
Smmnary Judgment should not have been granted at all.
II.

SUMMARY JUDGMENT SHOULD HAVE BEEN DENIED BECAUSE THERE

WERE DISPUTED MATERIAL FACTS RAISED REGARDING ABANDONMENT AND
THE EASEMENT'S LEGAL DESCRIPTION.
This Cou11's decision granting Su1mnary Judgment found that the City did not prove
abandonment, which is a question of fact. However, the City is not required to prove

DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION
RE: (1) ATTORNEY FEES (2) SUMMARY JUDGMENT

317

-PAGES

-

-

abandonment by clear and convincing evidence, it must meet a lower threshold which is to
establish a genuine issue of fact for trial. Although this Court reached an ultimate conclusion that
there was no abandonment in this case, the City submitted evidence that raised an issue of fact
whether the Gahrins abandoned the easement.
This Court held that the request for a zoning change in and of itself does not demonstrate
an intent to immediately abandon the easement. See Memorandum Decision pg. 7. However, it
is not just the rezone that establishes the abandonment. The Court needs to also consider and
constme in the City's favor the following undisputed facts: (1) what was stated by the Plaintiff to
the County during the rezone application, (2) what was specifically set forth without objection in
the County's written Findings of Fact approving the rezone, and (3) that Mike Wagner fanned
the property in the 1990s.
Mr. Galvin wrote to the Canyon County Connnissioners and told them that he no longer
had the desire to farm. he will stop all fann operations and his land will be conveiied to
residential use.

Exhibit C to Villegas Affd. at p. 3,

19

(Bates No. City000099). That

representation led to Canyon County's finding that "Martin Galvin has fanned the land for
approximately fifty (50) years and is no longer able to fann the land." Exhibit G to Villegas
Affd. (Bates No. City0000129).

Specific to that finding which was before this Court at

Smmnary Judgment was the use of the word "is", a present-tense expression. That finding of
fact in our record before this Court reflects a present inability to farm; the fanning was over.
That is evidence - even if disputed - of abandonment.
The issue of abandonment goes to present intent to abandon, which is defined as an
intent" ... to leave, quit, renounce, resign, sun·ender, relinquish, vacate, discard. Abandon denotes
the absolute giving up of an object, often with the further implication of its sun-ender to the

DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION
RE: (1) ATTORNEY FEES (2) SUMMARY JUDGMENT

318

-PAGE9

mercy of something or someone else." Carrington v. Crandall, 65 Idaho 525, 147 P.2d 1009,
1011-12 (1944) quoting Webster's New lnternatl. Dictionary, 1941. Mr. Galvin's written
statements read in conjunction with the declaration of Mike Wagner who testified that he farmed
the Galvin property in the 1990s (Declaration of Mike Wagner

1 6)

should have led to the

inference that Mr. Galvin had in fact stopped fanning, and as such, he "could" have abandoned
the easement thereby requiring this matter to go to trial to allow the pa1ties to put on evidence on
the issue of abandonment. Testimony of the witnesses and the assessment of their respective
credibility may sway that evidence one way or the other, but for the purpose of sununary
judgment it must be construed in favor of the City. Construing this evidence in the City's favor
was sufficient to create a genuine issue of material fact whether the Galvins had a present intent
to abandoned the easement at the time they rezoned the prope1ty.
A.

There were material issues of fact regarding the legal description for the

easement.
Summary Judgment should be denied because the judgment lacks the requisite
description of the easement. "A judgment detennining the existence of an easement across the
land of another must set forth the location, width, and length of the easement in order that
conflicts between landowners may be avoided." Bedke v. Pickett Ranch & Sheep Co., 143 Idaho
36, 40, 137 P.3d 423, 427 (2006) (case remanded back to district cowt to make findings as to the
precise location of an easement). The Idaho Supreme Court explained why a judgment must fix
the dimensions of an easement, "A judgment which affects the title or interest in real property
must describe the lands specifically and with such certainty that the court's mandate in
co1mectio11 therewith may be executed, and such that rights and liabilities are clearly fixed and
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that all parties affected thereby may readily understand and comply with the requirements
thereof" Argosy Trust ex rel. Its Tr. v. Wininger, 141 Idaho 570,573, 114 P.3d 128, 131 (2005).
The City raised the issue of the alleged easement's dimensions on Summary Judgment
citing to Beckstead v. Price, 146 Idaho 57, 64-65, 190 P.3d 876, 883-84 (2008). The Beckstead
case involved an appeal from the district comt's ruling finding that a prescriptive easement had
been created. The Beckstead Court remanded the case back to the district coU11 to detennine the
dimensions of the easement:
We affmn the district comt's decision that the Becksteads acquired a prescriptive
easement and that the scope of that easement is for the purposes of ingress and egress, recreation,
grazing cattle, and making improvements to the Beckstead Property. Howeve1·, we remand the
case to the district court for the limited purpose of determining the dimensions of the
easement.
Beckstead v. Price, 146 Idaho 57, 69, 190 P.3d 876, 888 (2008) (holding added)

In this case, the Galvins did not present sufficient evidence to enable this Court to issue a
judgment with the dimensions of the easement. Based on the case law discussed above, a
judgment is not proper unless it contains the dimensions of the easement. As a result, there
remains a triable issue in this matter and therefore Plaintiffs' Sununary Judgment should have
been denied.
PRAYER FOR RELIEF

For the reasons set forth above, the City respectfully requests that this Comt reconsider
its decision and find that there are issues of material fact before the Court and therefore
Summary Judgment is inappropriate, and therefore the decision regarding attomey's fees is
premature. Furthermore, the Defendant respectfully requests that this Court find that there is no
basis before the Couit to enter a decision regarding attorney's fees for either party until such time
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as a final judgment has been issued and an attorney foes requests is made for the Court's
consideration, in accordance with IRCP 54.
DATED this 20th day of March, 2017.

BORTON-LAKEY LAW OFFICES

ByVit:::1£t.:1w
Attorneysfor Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 20th day of March, 2017, I served a true and correct
copy of the foregoing by delivering the same to each of the following individuals by the method
indicated below, addressed as follows:
Albert P. Barker
Scott A. Magnuson

U.S. Mail

_x_ Facsimile

BARKER ROSHOLT & SIMPSON, LLP

Email
_ _ Hand Delivery

1010 W. Jefferson SL Ste. 102
P.O. Box2139
Boise, 1D 83701-2139
Facsimile: (208) 344-6034

_I'u4iX1_L,~
Victor Villeg;::;~j:1c1--
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MAR 20 2017
CANYON COUNTY CLERK
S SWANSON, DEPUTY CLERK

Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Oflice: {208) 908-441 S
Fax: (208) 493-4610
Email: victor@borton-lakey.com

Attorneys/or Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN V. GALVIN and PATRICIA L.
GALVIN {husband and wife),

Case No.: CV-2016-6062

Plaintiffs,

NOTICE OF HEARING ON
DEFENDANT'S MOTION FOR
RECONSIDERATION

v.
CITY OF MIDDLETON,
Defendant.

PLEASE TAKE NOTICE that the hearing on Defendant's Motion for Reconsideration
will be held in the above-entitled Court, before the Honorable George Southworth on
April 27, 2017 at 9:00 a.m., or as soon thereafter as counsel can be heard.

DATED this 20th day of March, 2017.
BORTON LAKEY LAW OFFICES

By:

~r:-~

Victor Villegas
Attorney for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 20th day of March, 2017, I served a true and correct
copy of the foregoing by delivering the same to each of the following individuals by the method
indicated below, addressed as follows:

_ _ U.S.Mail
x Facsimile
- - - Email
- - - Hand Delivery

Albert P. Barker
Scott A. Magnuson
BARKER ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., Ste. 102

P.O. Box 2139
Boise, ID 83701-2139
Facsimile: (208) 344-6034

Victor Villegas
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

MAR 20 2017
CANYON COUNTY CLERK
M MARTINEZ, DEPUTY .

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GAL VIN and PATRICIA L. )
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
)
STATE OF IDAHO
County of Ada

CASE NO. CV-2016-6062-C
AFFIDAVIT OF SCOTT A.
MAGNUSON AND MEMORANDUM
OF COSTS IN ACCORDANCE WITH
IDAHO RULES OF CIVIL
PROCEDURE 54(d) & (e)

)
) ss.
)

Scott A. Magnuson, being first duly sworn on oath, deposes and states as follows:
1.

I am the attorney ofrecord for Plaintiffs Martin and Patricia Galvin and I am

familiar with the case. The following information is based upon my personal knowledge and
upon my review of the pertinent cost and accounting records associated with this action.
2.

To the best ofmy knowledge, the items of costs and attorney fees set forth below

are correct and were necessarily and reasonably incurred by Martin and Patricia Galvin and
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conform to the requirements ofl.R.C.P. 54(d). True and correct copies ofmy firm's records
documenting the costs and fees incurred are attached hereto as Exhibit A, and are summarized as
follows:
COSTS AS A MATTER OF RIGHT 54(d)(l){c)
Court Filing Fees
Fees for Service
Witness Fees
Travel expenses of Witnesses
Certified Copies
Exhibit Costs
Bond Premium
Expert Fees
Deposition reporter fees
Deposition Transcript
Total Costs as a Matter o_fRillht

$221.00
$99.00
n/a
n/a
n/a
n/a
n/a
nla
nla
n/a
$320.00

DISCRETIONARY COSTS 54(d)(l)(d)

Total Discretiona

$83.66
$125.10
$28.35
Costs $237.11

ATTORNEYS FEES 54(d)(l)(f)
Pursuant to the Court's Order Granting Plaintiff's Motion for Summary Judgment dated
March 6, 2017, Plaintiffs' incurred the following attorney's fees:

Amount
$3,947.50
$5,887.50
$17,961.00
$27,796.00

Summ

3.

These fees were all necessarily incurred in the prosecution of this matter. I am

familiar with the prevailing rates for attorney fees of attorneys with similar legal background and
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experience in matters involving water, easements, and property rights in the State ofldaho. The
rates charged are well within, even below, the prevailing rates charged by counsel with
equivalent experience and expertise.
4.

The time and labor required was reasonable, especially given the contentious

nature of the dispute. Our firm made several efforts prior to initiating legal measures to resolve
the matter, and efforts were made to resolve the dispute as expeditiously as possible short of
trial. There were no depositions taken or discovery disputes.
5.

Additionally, prior to initiating this civil action, Martin Galvin and his daughters

had to defend against a criminal trespass suit involving this very prescriptive easement right. In
successfully getting the matter dismissed by the prosecuting attorney, Mr. Galvin incurred many
costs and fees in the procurement of the very same facts, information, evidence and affidavits
that were utilized and necessary to successfully litigate this case. These costs and fees helped
reduce the overall amount that would have been incurred in this case-and are not presented for
reimbursement.
6.

The fee agreement with the client was for an hourly rate, not a contingent fee. The

amount involved was not liquidated but dealt with property rights, quiet title, permanent
injunction and the ability to utilize a prescriptive easement, a critical and immeasurable value to
the Plaintiffs. The results obtained were as prayed for in the complaint.

\ \ \
\ \ \
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7.

Under I.R.C.P. 54(eX2) standards and factors on the amount of attorneys' fees

awardable by the Court, the amount incurred and requested should be awar
DATED this 17th day of March, 2017.

s

SUBSCRIBED AND SWORN to before me this 17th day of March, 2017.

Notary Public for Idaho
Residing at: .....Bo""""",....
-lt,.._,,__.I._.D'-----,---,---My commission expires: g/:J3 /JOJ_/
-,

I

AFFIDAVIT OF SCOTT A. MAGNUSON AND MEMORANDUM OF COSTS IN ACCORDANCE WITH
IDAHO RULES OF CML PROCEDURE 54(d) & (e)
4

327

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1~ day of March, 2017 I caused to be served a true
and correct copy of the foregoing AFFIDAVIT OF SCOTT A. MAGNUSON AND

MEMORANDUM OF COSTS IN ACCORDANCE WITH IDAHO RULES OF CML
PROCEDURE 54(d) & (e) by the method indicated below, and addressed to the following
person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: ioe@borton-lakey.com
victor@borton-lakey.com

~ U.S.

Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
_
Overnight Mail
~Email
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Barker Rosholt & Simpson LLP
1010 W. Jefferson, Suite 102
P.O. Box 2139
Boise, ID 83701-2139
Tax Id # 82-0532497
Invoice submitted to:
Martin Galvin
P.O. Box 115
Middleton, ID 83644

March 14, 2017
In Reference To: Easement Dispute

Professional Services
Rate
3/4/2016 APB

Meeting with M. & P. Galvin.

Amount
40.00

200.00/hr
3/21/2016 SAM Telephone conference with Pat regarding status; discussion with A.
Barker regarding letter to City and following up with prosecutor Taylor.
3/23/2016 APB

64.00
160.00/hr

Draft memo to/from B. Taylor; review and revise letter to City.

80.00
200.00/hr

3/24/2016 APB

Revise and work on letter to City.

60.00
200.00/hr

SAM Modifications to demand letter to Mayor Taylor and City of Middleton;

Review A. Barker's changes; instruction to legal assistant regarding
service upon Mayor and city attorney; instruction regarding drafting
enclosure letter to client and forwarding B. Taylor's responsive email.
4/12/2016 SAM Telephone call with C. Yorgason, attorney for Middleton regarding
response to demand letter; email A Barker regarding conversation and
additional firm handling City's response.
4/18/2016 SAM Receipt and review of letter from City of Middleton Attorney; discussion
with A. Barker regarding the same.
4/19/2016 SAM Draft letter response to Attorney for City of Middleton; enclosing
pleadings and evidence of Galvins' prescriptive easement rights;
instruction to legal assistant regarding service and forwarding to Marty.

320.00
160.00/hr

96.00
160.00/hr
48.00
160.00/hr
192.00
160.00/hr

5/19/2016 SAM Drafting lease agreement; forward to A. Barker.

175.00
175.00/hr
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Rate
5/20/2016 SAM Review questions and comments by A. Barker; draft modifications.

2

Amount
105.00

175.00/hr
5/21/2016 APB

Review and work on Agreement with City.

100.00
200.00/hr

5/23/2016 SAM Telephone call from M. Galvin regarding response from City's attorney;
discussion about license agreement.

87.50
175.00/hr

140.00

5/26/2016 SAM Drafting of modifications to license agreement, forward to A. Barker.
175.00/hr
5/27/2016 SAM Draft modifications to license agreement and correspondence; review
comments by A. Barker; instruction to legal assistant regarding
finalizing and serving.
6/22/2016 APB

262.50
175.00/hr
60.00

Telephone conferences with P. Galvin.
200.00/hr

262.50

SAM Telephone call with Marty regarding status and discussion with A.
Barker regarding moving forward; instruction to legal assistant
regarding complaint pleading; commence drafting.
6/23/2016 SAM

APB

Drafting of complaint for declaratory relief and quiet title for prescriptive
easement.

175.00/hr
700.00
175.00/hr
80.00

Telephone conferences with M. Galvin.
200.00/hr

6/24/2016 APB

Review letter from Borton; telephone conference with M. Galvin; review
and work on Complaint.

200.00
200.00/hr

875.00

SAM Finalize draft complaint for declaratory relief and quiet title; forward to
175.00/hr

A. Barker for review.
6/29/2016 APB

40.00

Review and comment on letter to Borton.
200.00/hr

SAM Draft correspondence to counsel for City; forward to A. Barker;
incorporate and modify; instruction to legal assistant regarding
forwarding.
7/1/2016 SAM Follow-up with legal assistant regarding responsive letter from
opposing counsel about accepting service; discussion with A. Barker
regarding the same; set follow up for service upon City of Middleton.
7/5/2016 SAM
717/2016 SAM

175.00

175.00/hr
70.00
175.00/hr
525.00

Review latest Supreme Court Decision regarding easements; legal
research and review of cases cited.

175.00/hr

Review and receipt of affidavit of service; instruction to legal assistant
regarding following up of answer, and shell regarding discovery.

175.00/hr
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Rate
7/18/2016 SAM
7/25/2016 SAM

Follow up on the City's service; review City's previous production for
discovery.

175.00/hr

Review of notice of appearance; draft notes, instruction to legal
assistant regarding follow-up re answer.

175.00/hr

7/27/2016 SAM Receipt of court's order for setting of scheduling conference; instruction
to legal assistant regarding the same and forwarding to Marty and Pat.
7/28/2016 APB

3

Amount
262.50
175.00
87.50

175.00/hr

100.00

Review Answer; work on Scheduling Order.
200.00/hr

SAM

Review Scheduling order; draft stipulation for scheduling trial and
discovery deadlines to send to opposing counsel; forward to A. Barker
for review and input.

8/1/2016 SAM Draft and modify letter to opposing counsel regarding stipulation;
finalize stipulation for discovery and trial dates; instruction to legal
assistant regarding follow up; legal research.
8/4/2016 SAM Draft modification to stipulation regarding court availability and dates
for trial; forward to legal assistant with instructions.

297.50
175.00/hr
227.50
175.00/hr

105.00
175.00/hr
87.50

8/5/2016 SAM Telephone call from and to M. Galvin regarding trespass and status.
175.00/hr
8/9/2016 SAM

140.00

Draft letter demanding City to remove pipe; forward to A. Barker.
175.00/hr

8/16/2016 APB

100.00

Review and work on discovery to City.
200.00/hr

SAM

8/17/2016 SAM

APB

Drafting of discovery; email and discussion with A. Barker; instruction
to legal assistant regarding changes and service; modifications to
Request; receipt of Order Setting Pre-trial and scheduling.
Receipt of discovery from opposing counsel; finalize discovery to City
of Middleton.

612.50
175.00/hr
87.50
175.00/hr
60.00

Review discovery requests.
200.00/hr

8/18/2016 SAM Instruction to legal assistant regarding service of discovery and shell
outline for responses; email A. Barker regarding update; review

87.50
175.00/hr

discovery.
8/31/2016 SAM
9/9/2016 APB

Drafting of Discovery Responses to the City's Interrogatories and
Requests for Production of Documents.

700.00
175.00/hr
60.00

Telephone conference with City's attorneys regarding discovery.
200.00/hr
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Rate
9/12/2016 SAM
9/13/2016 APB

Drafting of discovery responses; instruction to legal assistant regarding
document production.

4

Amount
437.50

175.00/hr
60.00

Revise and work on Discovery responses.
200.00/hr

SAM Drafting of discovery and inclusion of discovery documents 1-270;
instruction to legal assistant regarding additional documents; forward
copy to A. Barker for initial review and comment.
9/15/2016 SAM Review of client's documents that he brought in; instruction to legal
assistant regarding the same.
9/16/2016 SAM
9/25/2016 APB

Finalize discovery responses; review and execute discovery responses
and notice of service of discovery; review and finalize exhibit list.

612.50
175.00/hr
35.00
175.00/hr
612.50
175.00/hr
60.00

Review City's reply to discovery.
200.00/hr

70.00

9/2712016 SAM Telephone call from Marty regarding conversation while cutting
puncture vines; request for dates of pre-trial and trial; draft email to A.
Barker regarding question about amending pleadings.

175.00/hr

Discussion with A. Barker regarding trespass case against Phil;
discussion regarding obtaining declaration of M. Wagner, and filing of
summary judgment; draft update to Wagner declaration.

175.00/hr

9/28/2016 SAM

10/11/2016 SAM Review of case; draft status update and discuss with A. Barker for
steps on moving forward for summary judgment.
10/21/2016 SAM

Draft Declaration of Wagner in support of motion for summary
judgment; instruction regarding letter.

10/24/2016 SAM Telephone call from Marty regarding Wagner's declaration; Marty to get
signature, and forward; explanation of motion for Summary Judgment.
10/25/2016 SAM

Receipt of Wagner Declaration; Instruction to legal assistant regarding
the same; review findings on judicial notice of adjudicative facts and
motion to strike; instruction to paralegal regarding drafting the same for
summary judgment .

10/26/2016 SAM Review of draft notice of judicial notice in support of motion for
summary judgment; modifications to the same; review and drafting of
Memorandum in Support of Motion.
11/3/2016 SAM Finalize declarations in support; Draft correspondence to Pat and Marty
regarding obtaining signatures; Instruction to Jessica regarding follow
up.
11/8/2016 SAM

Legal research and Finalize first draft memorandum in support of
motion for summary judgment; forward to Al for review.
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35.00
175.00/hr
140.00
175.00/hr
87.50
175.00/hr
122.50
175.00/hr

437.50
175.00/hr
70.00
175.00/hr
612.50
175.00/hr
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Rate
11/12/2016 APB

5

Amount
100.00

Revise and work on summary judgment memorandum.
200.00/hr

11/17/2016 SAM

11/18/2016 SAM

11/28/2016 SAM

11/29/2016 SAM

Drafting modifications to Motion for Summary Judgment, review
declarations, review Galvins' documents and review discovery
responses; Shepardize case law; Last additional legal research.
Finalize Motion for Summary Judgment, Memorandum in Support,
declaration of Scott Magnuson, Notice of Hearing and documents;
Instruction to legal assistant regarding review and finalizing exhibits;
Discussion with Al; Instruction regarding supplemental Declaration of
Marty; Instruction regarding filing and serving.
Review of voicemail from Gloria Galvin regarding discovery responses
forwarded to court; Receipt and review conformed copies of
documents filed.
Discussion with Al regarding opposing counsel's request for a
continuance of the hearing; Review court orders regarding deadlines
and time for disclosures; Draft email to opposing counsel regarding
agreement to continue hearing if willing to stipulate to modify expert
disclosure deadlines; Drafting of stipulation.

11/30/2016 SAM Work on and complete drafting of stipulation; Forward to Jessica for
proofing and finalizing for opposing counsel; Instruction regarding letter
to Marty and Pat.
12/1/2016 SAM Telephone call with opposing counsel regarding hearing date;
instruction to legal assistant regarding confirming available dates;
discussion with A. Barker; review stipulated schedule and pleadings for
expert disclosure; telephone call with opposing counsel; draft
stipulation to continue the hearing and instruction regarding amended
notice, forward the same.
12/2/2016 SAM

12/6/2016 SAM

Drafting of correspondence to Marty and Pat regarding continuance of
the hearing, and addressing Gloria's concern regarding pleadings and
attachments; Forward to A. Barker.
Follow up on Notice of Amended hearing and Stipulation from the
Court.

12/30/2016 SAM Review email from Heather regarding court requesting change of
hearing date; telephone call with M. Galvin informing him of the change.
1/6/2017 SAM Receipt of Order from court resetting hearing; draft modifications to
letter regarding summary judgment hearing and meeting outside of
court; instruction to legal assistant regarding the same.
1/10/2017 SAM

1,050.00
175.00/hr

700.00
175.00/hr

52.50
175.00/hr

350.00
175.00/hr

175.00
175.00/hr
525.00
175.00/hr

140.00
175.00/hr
35.00
175.00/hr
52.50
175.00/hr

90.00
180.00/hr
540.00

Review of pleadings; drafting of additional supplemental declaration;
legal research for Reply memorandum; instruction to legal assistant;
review of Victor Villegas' declaration and attachments.
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Rate
1/11/2017 SAM Meeting with Marty and Pat Galvin regarding executing supplemental
declaration; modifications to declaration; discussion with A. Barker.
1/12/2017 APB

6

Amount
630.00

180.00/hr
88.00

Review and comment on reply brief.
220.00/hr

1/13/2017 SAM Finalize all documents for filing and serving; instruction to legal
assistant regarding the same.
1/17/2017 SAM Review outline prepared by legal assistant; instruction to prepare
exhibit list for hearing; preparation and review of summary judgment
folder.
1/18/2017 SAM

Preparation for and attendance at Hearing on motion for summary
judgment; post hearing discussion with A. Barker on how to proceed.

1/24/2017 SAM Telephone call with Cathy Skimore (BCID) regarding records; review of
email; draft email response inquiring of same; rough outline of
declaration.
1/26/2017 SAM Email communications with A. Barker regarding conversation with
Marty about BCID documents; forward documents and information
received from C. Skidmore; commence drafting of Affidavit for Cathy;
review of BCID documents.

648.00

180.00/hr
450.00

180.00/hr
1,080.00
180.00/hr
360.00

180.00/hr
630.00

180.00/hr

468.00

1/27/2017 SAM Attempted telephone call to former ditch riders; Read additional case
law on abandonment; commence drafting last supplemental brief.

180.00/hr

1/30/2017 SAM Forward exhibits and draft affidavit of Cathy Skimore (BCID) for review
and modification; instruction to legal assistant regarding the same.

180.00/hr

1/31/2017 APB

270.00
66.00

Review and work on Black Canyon Irrigation District Affidavit.
220.00/hr

SAM Forward draft affidavit to Cathy Skimore (BCID); telephone call with
Cathy Skimore (BCID) regarding the same; Legal research on
supplemental brief issues.
2/2/2017 SAM

Receipt of modifications and signature to Skidmore affidavit,
attachment of Exhibit 3; forward to Jessica for inclusion and further
filing; drafting of Supplemental Brief; drafting of 3rd Supplemental
Declaration of Martin Galvin; forward initial pleadings and discussion
with A. Barker.

2/3/2017 SAM Meet Marty and Pat in Middleton to get signature and discuss
Summary Judgment.
SAM Draft final modifications to Opposition to Supplemental Reply Brief;
finalize documents for filing and serving with legal assistant.
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522.00
180.00/hr
990.00
180.00/hr

NO CHARGE
180.00/hr
720.00
180.00/hr
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Rate
2/8/2017 SAM Review of the City's arguments; legal research on basic definition of
abandonment; draft overview of final arguments and final brief.

7

Amount
540.00

180.00/hr
522.00

2/9/2017 SAM Drafting of brief.
180.00/hr

1,170.00

2/10/2017 SAM Drafting and finalizing Response to Supplemental Brief; discussion with
legal assistant regarding filing and service of the same; receipt and
brief review of the City's supplemental filing.

180.00/hr

2/17/2017 SAM Review of pleadings; print off case law for review and outline of
argument; Review ofWood case and most recent Idaho Supreme
Court case.

180.00/hr

2/21/2017 SAM Telephone call from Marty, receipt of email from Jessica; Instruction to
Jessica regarding articles for hearing; Review Original Summary
Judgment Outline; Draft Supplemental outline with the City's
supplemental arguments
2/22/2017 SAM Review all pleadings; review Original Summary Judgment Outline; draft
Summary Judgment outline regarding the City's latest arguments;
discussion with A. Barker.
2/23/2017 SAM Preparation for hearing and appearance for continued hearing on
summary judgment motion.
3/1/2017 SAM Review of stipulated deadlines; review of past notes regarding potential
experts; drafting of modifications to enclosure letter to Galvins with
outstanding deadlines through trial; instruction to legal assistant
regarding finalizing and serving same and for follow up with upcoming
dates, including supplemental discovery responses.
3/6/2017 SAM Discussion with A. Barker regarding additional discovery and
deadlines, potential depositions; potential motions pending outcome of
summary judgment and course of action.

810.00

540.00
180.00/hr

630.00
180.00/hr
720.00
180.00/hr
180.00
180.00/hr

72.00
180.00/hr
360.00

SAM Legal research on IRCP rules and timing; commence outlining future
potential depositions, notices; modification and drafting of
supplemental discovery responses to include ditch riders and other lay
witnesses not previously disclosed; inclusion of documents and
exhibits not previously disclosed from summary judgment.
3/9/2017 SAM Receipt of memorandum and order, and Judgment; review of same,
discussion with A. Barker; instruction to legal assistant regarding
calendaring deadlines; telephone call with Galvins to discuss outcome.

180.00/hr

180.00
180.00/hr

159.10

For professional services rendered

336

$27,971.00

Martin Galvin
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Additional Charges :
Amount
3/24/2016 Copying cost

1.60

Postage

1.69

4/20/2016 Postage

2.83
5.80

Copying cost
4/21/2016 Postage

0.68

5/27/2016 Postage

4.08
4.20

Copying cost

221.00

6/27/2016 Complaint filing fee

1.50

6/29/2016 Copying cost
Postage

0.94

Fax

1.05

7/8/2016 Service of Summons & Complaint on City of Middleton

99.00
1.41

7/12/2016 Postage
Copying cost

0.40

7/27/2016 Copying cost

1.10

Copying cost

1.30

Postage

1.36

0.90

8/1/2016 Copying cost
Postage

0.47

Fax

1.75

8/8/2016 Fax

1.75

Fax

1.75
1.00

8/10/2016 Copying cost

1.62

Postage
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Amount
1.15

8/17/2016 Postage

0.90

Copying cost

1.62

8/18/2016 Postage

Fax

5.60
5.90

9/16/2016 Copying cost

5.65

Postage
9/21/2016 Copying cost

2.50

11/3/2016 Postage

2.93

11/18/2016 Postage

26.15
33.80

Copying cost

1.20

Copy cost for color copies

3.45

12/2/2016 Postage
Copying cost

2.10

Fax

2.45

Fax

2.45
1.16

12/8/2016 Postage

1.05

12/30/2016 Fax

9.70

1/6/2017 Copying cost

2.62

Postage

7.80

1/12/2017 Copying cost
Postage

6.28

Fax

3.50

Fax

3.85
19.30

1/13/2017 Copying cost

1.20

Copy cost for color copies
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Amount
2/3/2017 Postage

9.38

Copying cost

13.70

2/10/2017 Postage

5.39

Fax

3.15

2/1712017 Copying cost

1.40

2/22/2017 Copying cost

6.40

3/1/2017 Postage

1.40

3/9/2017 Postage

1.40

Copying cost

1.40

Total additional charges

$557.11
Timekeeper Summary

Name
Albert P. Barker
Albert P. Barker
Scott A. Magnuson
Scott A. Magnuson
Scott A. Magnuson
Scott A. Magnuson

Hours
0.70
6.00
72.90
73.00
4.50
2.00

339

Rate
220.00
200.00
180.00
175.00
160.00
0.00

Amount
$154.00
$1,200.00
$13,122.00
$12,775.00
$720.00
$0.00

•
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON COUNTY CLERK
M MARTINEZ, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN C. GALVIN and PATRICIAL. )
GALVIN,
Plaintiffs,

)
)
)
)

CASE NO. CV-2016-6062-C
MOTIONTOALTERORAMEND
JUDGMENT

)

vs.
CITY OF MIDDLETON,
Defendant.

)
)
)
)

COME NOW, Plaintiffs Martin and Patricia Galvin by and through their attorneys of
record, Barker Rosholt & Simpson LLP, pursuant to Idaho Rule of Civil Procedure 59(e), and
hereby move the Court for an Order amending the Judgment entered in this case on March 6,
2017. This motion is made on the grounds and for the reason that the Judgment entered by the
Court may have inadvertently left out the description of the easement, with particularity,
including width and length.

1

MOTION TO ALTER OR AMEND JUDGMENT

ORIGINAL
340

Under Beksteadv. Price, 146 Idaho 57, 190 P.3d 876 (2008) the Idaho Supreme Court
stated that any judgment determining the existence of an easement must also specify the
"character, width, length, and location" of the easement.
Plaintiffs have submitted an Amended Judgment concurrently herewith with an attached
description of the easement from Eagle Land Surveying LLC that was produced based upon the
court's findings and orders. Plaintiffs respectfully request the Court enter such Amended
Judgment upon consideration of this Motion. This Motion is based upon the pleadings on file
herein.
DATED this 20th day of March, 2017.

2

MOTION TO ALTER OR AMEND JUDGMENT

341

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 20 th day of March, 2017 I caused to be served a true
and correct copy of the foregoing MOTION TO ALTER OR AMEND JUDGMENT by the
method indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
_x_Email

3

MOTION TO ALTER OR AMEND JUDGMENT
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Albert P. Barker, ISB #2867
Scott A. Magnuson. ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336M0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

~~UTV

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF TIIE THIRD JUDlCIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
CITY OF MIDDLETON,
)
)
Defendant.
)

CASE NO. CVw2016-6062-C
NOTICE OF HEARING ON
PLAINTIFFS' MOTION TO ALTER
OR AMEND JUDGMENT

--------------

PLEASE TAKE NOTICE that the hearing on Plaintiffs' Motion to Alter or Amend
Judgment will be held in the above-entitled Court, before the Honorable George Southworth on
Thursday, April 27, 2017 at 9:00 a.m .• or as soon thereafter as counsel may be heard.

DATED this 21n day of March, 2017.

NOTICE OF HEARING ON PLAINTIFFS' MOTION TO ALTER O.R AMEND JUDGMENT

343
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 21 st day of March. 20171 caused to be served a true
and correct copy of the foregoing NOTICE OF HEARING ON PLAINTIFFS' MOTION TO
ALTER OR AMEND JUDGMENT by the method indicated below. and addressed to the
following person:
Joe Borton
Victor Villegas

BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridi~ ID 83642
Facsimile: (208) 493A610
Email: joe@borton-lakey.com
victor@borton-lakey.com

_
U.S. Mail. postage prepaid
__ Hand Delivery
-L. Facsiniile
__ Overnight Mail
Email

NOTICE OF HEARING ON PLAINTIFFS' MOTION TO ALTER OR AMEND JUDGMENT
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com
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MAR 21 2017
CANYON~ CLERK

WEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTINC.GALVINandPATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
STATE OF IDAHO
County of Ada

CASE NO. CV-2016-6062-C
AFFIDAVIT OF SCOTT A.
MAGNUSON AND MEMORANDUM
OF COSTS IN ACCORDANCE WITH
IDAHO RULES OF CIVIL
PROCEDURE 54(d) & (e)

)
) ss.
)

Scott A. Magnuson, being first duly sworn on oath, deposes and states as follows:

1.

I am the attorney of record for Plaintiffs Martin and Patricia Galvin and I am

familiar with the case. The following information is based upon my personal knowledge and
upon my review of the pertinent cost and accounting records associated with this action.
2.

To the best of my knowledge, the items of costs and attorney fees set forth below

are correct and were necessarily and reasonably incurred by Martin and Patricia Galvin and
AFFIDAVIT OF SCOTT A. MAGNUSON AND MEMORANDUM OF COSTS IN ACCORDANCE WITH
1
IDAHO RULES OF CIVIL PROCEDURE S4(d) & (e)

ORIGINAL
345
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conform to the requirements ofl.R.C.P. 54(d). True and correct copies ofmy firm's records
documenting the costs and fees incurred are attached hereto as Exhibit A, and are summarized as
follows:
COSTS AS A MATTER OF RIGHT 54(d)(l)(c)
Court Filing Fees
Fees for Service
Witness Fees
Travel expenses of Witnesses
Certified Copies
Exhibit Costs
Bond Premium
Expert Fees
Deposition reporter fees
Deoosition Transcript

Total Costs as a Matter ofRiRht

$221.00
$99.00
n/a
n/a
n/a
n/a
n/a
n/a
n/a
n/a
$320.00

DISCRETIONARY COSTS 54(d)(l)(d)

Total Discretiona

$83.66
$125.10
$28.35
Costs $237.11

ATTORNEYS FEES 54(d)(l)(f)
Pursuant to the Court's Order Granting Plaintiff's Motion for Summary Judgment dated
March 6, 2017, Plaintiffs' incurred the following attorney's fees:

Amount.

Descri tionllime Frame

$3,947.50
$5,887.50
$17,961.00
$27,796.00

3.

These fees were all necessarily incurred in the prosecution of this matter. I am

familiar with the prevailing rates for attorney fees of attorneys with similar legal background and

AFFIDAVIT OF SCOTT A. MAGNUSON AND MEMORANDUM OF COSTS IN ACCORDANCE WITH
2
IDAHO RULES OF CML PROCEDURE S4(d) & (e)
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experience in matters involving water, easements, and property rights in the State ofldaho. The
rates charged are well within, even below, the prevailing rates charged by counsel with
equivalent experience and expertise.
4.

The time and labor required was reasonable, especially given the contentious

nature of the dispute. Our firm made several efforts prior to initiating legal measures to resolve
the matter, and efforts were made to resolve the dispute as expeditiously as possible short of trial.
There were no depositions taken or discovery disputes.
5.

Additionally, prior to initiating this civil action, Martin Galvin and his daughters

had to defend against a criminal trespass suit involving this very prescriptive easement right. In
successfully getting the matter dismissed by the prosecuting attorney, Mr. Galvin incurred many
costs and fees in the procurement of the very same facts, information, evidence and affidavits
that were utilized and necessary to successfully litigate this case. These costs and fees helped
reduce the overall amount that would have been incurred in this case-and are not presented for
reimbursement.
6.

The fee agreement with the client was for an hourly rate, not a contingent fee. The

amount involved was not liquidated but dealt with property rights, quiet title, permanent
injunction and the ability to utilize a prescriptive easement, a critical and immeasurable value to
the Plaintiffs. The results obtained were as prayed for in the complaint.
\ \ \
\ \ \

AFFIDAVIT OF SCOTT A. MAGNUSON AND MEMORANDUM OF COSTS IN ACCORDANCE WITH
IDAHO RULES OF CIVIL PROCEDURE 54(d) & (e)
3
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7.

•

•

Under I.R.C.P. 54(e)(2) standards and factors on the amount of attorneys' fees

awardable by the Court, the amount incurred and requested should be awar
DATED this 17th day of March, 2017.

s

SUBSCRIBED AND SWORN to before me this 17th day of March, 2017.

Notary Public for Idaho
Residing at: ~&~,~·ll_,-LD
___~ - - My commission expires: Jl.lJ 8 / J/J.J./
T J

AFFIDAVIT OF SCOTT A. MAGNUSON AND MEMORANDUM OF COSTS IN ACCORDANCE WITH
IDAHO RULES OF CIVIL PROCEDURE 54(d) & (e)
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CERTIFICATE OF SERVICE

•

I HEREBY CERTIFY that on this 17th day of March, 2017 I caused to be served a true
and correct copy of the foregoing AFFIDAVIT OF SCOTT A. MAGNUSON AND
MEMORANDUM OF COSTS IN ACCORDANCE WITH IDAHO RULES OF CIVIL
PROCEDURE 54(d) & (e) by the method indicated below, and addressed to the following
person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
_x_Email

AFFIDAVIT OF SCOTT A. MAGNUSON AND MEMORANDUM OF COSTS IN ACCORDANCE WITH
IDAHO RULES OF CIVIL PROCEDURE 54(d) & (e)
5

349

•

•

EXHIBIT A
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Barker Rosholt & Simpson LLP
1010 W. Jefferson, Suite 102
P.O. Box 2139
Boise, ID 83701-2139
Tax Id# 82-0532497

Invoice submitted to:
Martin Galvin
P. 0. Box 115
Middleton, ID 83644

March 14, 2017
In Reference To:

Easement Dispute

Professional Services
Rate
3/4/2016 APB

Meeting with M. & P. Galvin.

Amount

40.00
200.00/hr

3/21/2016 SAM Telephone conference with Pat regarding status; discussion with A.
Barker regarding letter to City and following up with prosecutor Taylor.
3/23/2016 APB

64.00
160.00/hr
80.00

Draft memo to/from B. Taylor; review and revise letter to City.
200.00/hr

3/24/2016 APB

60.00

Revise and work on letter to City.
200.00/hr

SAM Modifications to demand letter to Mayor Taylor and City of Middleton;
Review A. Barker's changes; instruction to legal assistant regarding
service upon Mayor and city attorney; instruction regarding drafting
enclosure letter to client and forwarding B. Taylor's responsive email.

320.00
160.00/hr

96.00

4/12/2016 SAM Telephone call with C. Yorgason, attorney for Middleton regarding
response to demand letter; email A Barker regarding conversation and
additional firm handling City's response.

160.00/hr

4/18/2016 SAM Receipt and review of letter from City of Middleton Attorney; discussion
with A. Barker regarding the same.

160.00/hr

Draft letter response to Attorney for City of Middleton; enclosing
pleadings and evidence of Galvins' prescriptive easement rights;
instruction to legal assistant regarding service and forwarding to Marty.

160.00/hr

4/19/2016 SAM

48.00
192.00

175.00

5/19/2016 SAM Drafting lease agreement; forward to A. Barker.
175.00/hr

351
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Martin Galvin
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Rate
5/20/2016 SAM Review questions and comments by A. Barker; draft modifications.

2

Amount
105.00

175.00/hr
5/21/2016 APB

100.00

Review and work on Agreement with City.
200.00/hr

5/23/2016 SAM Telephone call from M. Galvin regarding response from City's attorney;
discussion about license agreement.

87.50
175.00/hr

5/26/2016 SAM Drafting of modifications to license agreement, forward to A. Barker.

140.00
175.00/hr

5/27/2016 SAM Draft modifications to license agreement and correspondence; review
comments by A. Barker; instruction to legal assistant regarding
finalizing and serving.
6/22/2016 APB

262.50
175.00/hr
60.00

Telephone conferences with P. Galvin.
200.00/hr

262.50

SAM Telephone call with Marty regarding status and discussion with A.
Barker regarding moving forward; instruction to legal assistant
regarding complaint pleading; commence drafting.
6/23/2016 SAM Drafting of complaint for declaratory relief and quiet title for prescriptive
easement.
APB

175.00/hr
700.00
175.00/hr
80.00

Telephone conferences with M. Galvin.
200.00/hr

6/24/2016 APB

Review letter from Borton; telephone conference with M. Galvin; review
and work on Complaint.

SAM Finalize draft complaint for declaratory relief and quiet title; forward to
A. Barker for review.
6/29/2016 APB

200.00
200.00/hr
875.00
175.00/hr
40.00

Review and comment on letter to Borton.
200.00/hr

175.00

SAM Draft correspondence to counsel for City; forward to A. Barker;
incorporate and modify; instruction to legal assistant regarding
forwarding.
7/1/2016 SAM Follow-up with legal assistant regarding responsive letter from
opposing counsel about accepting service; discussion with A. Barker
regarding the same; set follow up for service upon City of Middleton.
7/5/2016 SAM
717/2016 SAM

175.00/hr
70.00
175.00/hr
525.00

Review latest Supreme Court Decision regarding easements; legal
research and review of cases cited.

175.00/hr

Review and receipt of affidavit of service; instruction to legal assistant
regarding following up of answer, and shell regarding discovery.

175.00/hr

352
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Rate
7/18/2016 SAM Follow up on the City's service; review City's previous production for
discovery.

175.00/hr

7/25/2016 SAM Review of notice of appearance; draft notes, instruction to legal
assistant regarding follow-up re answer.

175.00/hr

7/27/2016 SAM Receipt of court's order for setting of scheduling conference; instruction
to legal assistant regarding the same and forwarding to Marty and Pat.

175.00/hr

7/28/2016 APB

3

Amount
262.50
175.00
87.50

Review Answer; work on Scheduling Order.

100.00
200.00/hr

SAM Review Scheduling order; draft stipulation for scheduling trial and
discovery deadlines to send to opposing counsel; forward to A. Barker
for review and input.
8/1/2016 SAM Draft and modify letter to opposing counsel regarding stipulation;
finalize stipulation for discovery and trial dates; instruction to legal
assistant regarding follow up; legal research.
8/4/2016 SAM Draft modification to stipulation regarding court availability and dates
for trial; forward to legal assistant with instructions.

297.50
175.00/hr
227.50
175.00/hr
105.00
175.00/hr
87.50

8/5/2016 SAM Telephone call from and to M. Galvin regarding trespass and status.
175.00/hr
8/9/2016 SAM

140.00

Draft letter demanding City to remove pipe; forward to A. Barker.
175.00/hr

8/16/2016 APB

100.00

Review and work on discovery to City.
200.00/hr

612.50

SAM Drafting of discovery; email and discussion with A. Barker; instruction
to legal assistant regarding changes and service; modifications to
Request; receipt of Order Setting Pre-trial and scheduling.
8/17/2016 SAM Receipt of discovery from opposing counsel; finalize discovery to City
of Middleton.

APB

175.00/hr
87.50
175.00/hr
60.00

Review discovery requests.
200.00/hr

8/18/2016 SAM Instruction to legal assistant regarding service of discovery and shell
outline for responses; email A. Barker regarding update; review

87.50
175.00/hr

discovery.
8/31/2016 SAM Drafting of Discovery Responses to the City's Interrogatories and
Requests for Production of Documents.
9/9/2016 APB

700.00
175.00/hr
60.00

Telephone conference with City's attorneys regarding discovery.
200.00/hr

353
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Martin Galvin

Rate
9/12/2016 SAM
9/13/2016 APB

Drafting of discovery responses; instruction to legal assistant regarding
document production.

4

Amount
437.50

175.00/hr
60.00

Revise and work on Discovery responses.
200.00/hr

SAM

Drafting of discovery and inclusion of discovery documents 1-270;
instruction to legal assistant regarding additional documents; forward
copy to A. Barker for initial review and comment.

612.50
175.00/hr

9/15/2016 SAM Review of client's documents that he brought in; instruction to legal
assistant regarding the same.

175.00/hr

9/16/2016 SAM Finalize discovery responses; review and execute discovery responses
and notice of service of discovery; review and finalize exhibit list.

175.00/hr

9/25/2016 APB

35.00
612.50

Review City's reply to discovery.

60.00
200.00/hr

9/27/2016 SAM Telephone call from Marty regarding conversation while cutting
puncture vines; request for dates of pre-trial and trial; draft email to A.
Barker regarding question about amending pleadings.
9/28/2016 SAM

10/11/2016 SAM
10/21/2016 SAM
10/24/2016 SAM
10/25/2016 SAM

Discussion with A. Barker regarding trespass case against Phil;
discussion regarding obtaining declaration of M. Wagner, and filing of
summary judgment; draft update to Wagner declaration.

87.50
175.00/hr
35.00

Review of case; draft status update and discuss with A. Barker for
steps on moving forward for summary judgment.

175.00/hr

Draft Declaration of Wagner in support of motion for summary
judgment; instruction regarding letter.

175.00/hr

Telephone call from Marty regarding Wagner's declaration; Marty to get
signature, and forward; explanation of motion for Summary Judgment.

175.00/hr

Receipt of Wagner Declaration; Instruction to legal assistant regarding
the same; review findings on judicial notice of adjudicative facts and
motion to strike; instruction to paralegal regarding drafting the same for
summary judgment .

10/26/2016 SAM Review of draft notice of judicial notice in support of motion for
summary judgment; modifications to the same; review and drafting of
Memorandum in Support of Motion.
11/3/2016 SAM

70.00
175.00/hr

Finalize declarations in support; Draft correspondence to Pat and Marty
regarding obtaining signatures; Instruction to Jessica regarding follow
up.

11/8/2016 SAM Legal research and Finalize first draft memorandum in support of
motion for summary judgment; forward to Al for review.

354
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122.50
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437.50
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612.50
175.00/hr
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Rate
11/12/2016 APB

Revise and work on summary judgment memorandum.

5

Amount
100.00

200.00/hr
11/17/2016 SAM

Drafting modifications to Motion for Summary Judgment, review
declarations, review Galvins' documents and review discovery
responses; Shepardize case law; Last additional legal research.

11/18/2016 SAM Finalize Motion for Summary Judgment, Memorandum in Support,
declaration of Scott Magnuson, Notice of Hearing and documents;
Instruction to legal assistant regarding review and finalizing exhibits;
Discussion with Al; Instruction regarding supplemental Declaration of
Marty; Instruction regarding filing and serving.
11/28/2016 SAM

Review of voicemail from Gloria Galvin regarding discovery responses
forwarded to court; Receipt and review conformed copies of
documents filed.

11/29/2016 SAM Discussion with Al regarding opposing counsel's request for a
continuance of the hearing; Review court orders regarding deadlines
and time for disclosures; Draft email to opposing counsel regarding
agreement to continue hearing if willing to stipulate to modify expert
disclosure deadlines; Drafting of stipulation.
11/30/2016 SAM Work on and complete drafting of stipulation; Forward to Jessica for
proofing and finalizing for opposing counsel; Instruction regarding letter
to Marty and Pat.
12/1/2016 SAM Telephone call with opposing counsel regarding hearing date;
instruction to legal assistant regarding confinning available dates;
discussion with A. Barker; review stipulated schedule and pleadings for
expert disclosure; telephone call with opposing counsel; draft
stipulation to continue the hearing and instruction regarding amended
notice, forward the same.
12/2/2016 SAM

12/6/2016 SAM

700.00
175.00/hr

52.50
175.00/hr
350.00
175.00/hr

175.00
175.00/hr
525.00
175.00/hr

140.00

Drafting of correspondence to Marty and Pat regarding continuance of
the hearing, and addressing Gloria's concern regarding pleadings and
attachments; Forward to A. Barker.

175.00/hr

Follow up on Notice of Amended hearing and Stipulation from the
Court.

175.00/hr

12/30/2016 SAM Review email from Heather regarding court requesting change of
hearing date; telephone call with M. Galvin informing him of the change.
1/6/2017 SAM Receipt of Order from court resetting hearing; draft modifications to
letter regarding summary judgment hearing and meeting outside of
court; instruction to legal assistant regarding the same.
1/10/2017 SAM

1,050.00
175.00/hr

Review of pleadings; drafting of additional supplemental declaration;
legal research for Reply memorandum; instruction to legal assistant;
review of Victor Villegas' declaration and attachments.

355
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Rate
1/11/2017 SAM Meeting with Marty and Pat Galvin regarding executing supplemental
declaration; modifications to declaration; discussion with A. Barker.
1/12/2017 APB

6

Amount
630.00

180.00/hr
88.00

Review and comment on reply brief.
220.00/hr

1/13/2017 SAM

Finalize all documents for filing and serving; instruction to legal
assistant regarding the same.

1/17/2017 SAM Review outline prepared by legal assistant; instruction to prepare
exhibit list for hearing; preparation and review of summary judgment
folder.
1/18/2017 SAM

Preparation for and attendance at Hearing on motion for summary
judgment; post hearing discussion with A. Barker on how to proceed.

1/24/2017 SAM Telephone call with Cathy Skimore (BCID) regarding records; review of
email; draft email response inquiring of same; rough outline of
declaration.
1/26/2017 SAM Email communications with A. Barker regarding conversation with
Marty about BCID documents; forward documents and information
received from C. Skidmore; commence drafting of Affidavit for Cathy;
review of BCID documents.

648.00
180.00/hr
450.00
180.00/hr
1,080.00
180.00/hr
360.00
180.00/hr
630.00
180.00/hr

468.00

1/27/2017 SAM Attempted telephone call to former ditch riders; Read additional case
law on abandonment; commence drafting last supplemental brief.

180.00/hr

1/30/2017 SAM Forward exhibits and draft affidavit of Cathy Skimore (BCID) for review
and modification; instruction to legal assistant regarding the same.

180.00/hr

1/31/2017 APB

270.00
66.00

Review and work on Black Canyon Irrigation District Affidavit.
220.00/hr

SAM Forward draft affidavit to Cathy Skimore (BCID); telephone call with
Cathy Skimore (BCID) regarding the same; Legal research on
supplemental brief issues.
2/2/2017 SAM Receipt of modifications and signature to Skidmore affidavit,
attachment of Exhibit 3; forward to Jessica for inclusion and further
filing; drafting of Supplemental Brief; drafting of 3rd Supplemental
Declaration of Martin Galvin; forward initial pleadings and discussion
with A. Barker.
2/3/2017 SAM Meet Marty and Pat in Middleton to get signature and discuss
Summary Judgment.
SAM Draft final modifications to Opposition to Supplemental Reply Brief;
finalize documents for filing and serving with legal assistant.

356

522.00
180.00/hr
990.00
180.00/hr

NO CHARGE
180.00/hr
720.00
180.00/hr

•

•
Martin Galvin

Page

Rate
2/8/2017 SAM

2/9/2017 SAM

Review of the City's arguments; legal research on basic definition of
abandonment; draft overview of final arguments and final brief.

7

Amount
540.00

180.00/hr

Drafting of brief.

522.00
180.00/hr

2/10/2017 SAM

2/17/2017 SAM

180.00/hr

Review of pleadings; print off case law for review and outline of
argument; Review ofWood case and most recent Idaho Supreme
Court case.

180.00/hr

2/21/2017 SAM Telephone call from Marty, receipt of email from Jessica; Instruction to
Jessica regarding articles for hearing; Review Original Summary
Judgment Outline; Draft Supplemental outline with the City's
supplemental arguments
2/22/2017 SAM

2/23/2017 SAM

3/1/2017 SAM

3/6/2017 SAM

SAM

3/9/2017 SAM

1,170.00

Drafting and finalizing Response to Supplemental Brief; discussion with
legal assistant regarding filing and service of the same; receipt and
brief review of the City's supplemental filing.

Review all pleadings; review Original Summary Judgment Outline; draft
Summary Judgment outline regarding the City's latest arguments;
discussion with A. Barker.
Preparation for hearing and appearance for continued hearing on
summary judgment motion.
Review of stipulated deadlines; review of past notes regarding potential
experts; drafting of modifications to enclosure letter to Galvins with
outstanding deadlines through trial; instruction to legal assistant
regarding finalizing and serving same and for follow up with upcoming
dates, including supplemental discovery responses.
Discussion with A. Barker regarding additional discovery and
deadlines, potential depositions; potential motions pending outcome of
summary judgment and course of action.
Legal research on IRCP rules and timing; commence outlining future
potential depositions, notices; modification and drafting of
supplemental discovery responses to include ditch riders and other lay
witnesses not previously disclosed; inclusion of documents and
exhibits not previously disclosed from summary judgment.
Receipt of memorandum and order, and Judgment; review of same,
discussion with A. Barker; instruction to legal assistant regarding
calendaring deadlines; telephone call with Galvins to discuss outcome.

810.00

540.00
180.00/hr

630.00
180.00/hr

720.00
180.00/hr
180.00
180.00/hr

72.00
180.00/hr

360.00
180.00/hr

180.00
180.00/hr

159.10

For professional services rendered

357

$27,971.00

•

•
Martin Galvin

Page

8

Additional Charges :
Amount
1.60

3/24/2016 Copying cost
Postage

1.69

4/20/2016 Postage

2.83
5.80

Copying cost
4/21/2016 Postage

0.68

5/27/2016 Postage

4.08
4.20

Copying cost

221.00

6/27/2016 Complaint filing fee

1.50

6/29/2016 Copying cost
Postage

0.94

Fax

1.05

7/8/2016 Service of Summons & Complaint on City of Middleton

99.00
1.41

7/12/2016 Postage
Copying cost

0.40

7/27/2016 Copying cost

1.10

Copying cost

1.30

Postage

1.36
0.90

8/1/2016 Copying cost
Postage

0.47

Fax

1.75

8/8/2016 Fax

1.75

Fax

1.75
1.00

8/10/2016 Copying cost

1.62

Postage

358

•

•

Martin Galvin

Page

9

Amount
8/17/2016 Postage

1.15

Copying cost

0.90

8/18/2016 Postage

1.62

Fax

5.60

9/16/2016 Copying cost

5.90

Postage

5.65

9/21/2016 Copying cost

2.50

11/3/2016 Postage

2.93

11/18/2016 Postage

26.15

Copying cost

33.80

Copy cost for color copies

1.20

12/2/2016 Postage

3.45

Copying cost

2.10

Fax

2.45

Fax

2.45

12/8/2016 Postage

1.16

12/30/2016 Fax

1.05

1/6/2017 Copying cost

9.70

Postage

2.62

1/12/2017 Copying cost

7.80

Postage

6.28

Fax

3.50

Fax

3.85

1/13/2017 Copying cost

19.30

Copy cost for color copies

1.20

359

•

•
Martin Galvin

Page
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Amount
2/3/2017 Postage

9.38
13.70

Copying cost

5.39

2/10/2017 Postage

Fax

3.15

2/17/2017 Copying cost

1.40

2/22/2017 Copying cost

6.40

3/1/2017 Postage

1.40

3/9/2017 Postage

1.40
1.40

Copying cost

$557.11

Total additional charges
Timekeeper Summary
Hours
0.70
6.00
72.90
73.00
4.50
2.00

Name
Albert P. Barker
Albert P. Barker
Scott A. Magnuson
Scott A. Magnuson
Scott A. Magnuson
Scott A. Magnuson

360

Rate
220.00
200.00
180.00
175.00
160.00
0.00

Amount
$154.00
$1,200.00
$13,122.00
$12,775.00
$720.00
$0.00

,
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CANYON OOUNlY CLERK
R GRAY, DEPUTY CLERK

Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTINY. GALVIN andPATRICIAL.
GAL VIN (husband and wife),

Case No.: CV-2016-6062

DEFENDANT'S MOTION TO
DISALLOW COSTS AND
ATTORNEY FEES

Plaintiffs,
v.

CITY OF MIDDLETON,
Defendant.
COMES NOW, Defendant the City of Middleton (the "City"), by and through their
attorney of record, Victor Villegas of the firm Borton-Lakey Law Offices, and hereby move this
Court pursuant to IRCP 54(d)(6) to disallow the costs and fees set forth in Plaintiffs'
Memorandum of Costs in Accordance with Idaho Rules of Civil Procedure 54(d) & (e), filed by
the Plaintiffs on March 17, 2017. This Motion is supported by the Memorandum in Support of
Defendant's Motion to Disallow Costs and Attorney Fees filed concurrently herewith.

DEFENDANT'S MOTION TO DISALLOW COSTS AND ATTORNEY FEES - PAGE I
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ORAL ARGUMENT rs REQUESTED.
DATED this --~:_1 day of March, 2017.

BORTON LAKEY LAW OFFICES

y+··

By----~
Vict~tt Villeg~
Attorney/or Defendant

CERTIFICATE OF .SEQ.VICE
I HEREBY CERTIFY that on the :J. 1 day of March, 2017, I served a: true a.pd com:ct
copy o.f the foregoing. by delivering the same tn each of the. folJowing -individuals by the method
i.:ndic.a~ed below, ·add¢s.se:d as follow:i:

_ _ U.S.Mail
---1::___ Facsimile

Albert P. Barker
Scott A. 1vlagn,l!,SOn

Email
- - J:hmdDelivery

Harker Rosiiolt & Simpson, .LLP
1010 W. Jefferson St. Ste; 102
P.O. Box 2139
Boise.JD 83701-2139
fiJcsimik (208) 344~6034

DEFENDANT'S MOTION TO DISA U,OW COSTS AND A1TORNEY FEES ·· 'PAGE 2
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~ - 2 9 2017
CANYON COUNTY CLERK
R GRAY, DEPUTY CLERK

Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
Case No.: CV-2016-6062

MARTIN V. GAL VIN and PATRICIA L.
GALVIN (husband and wife),

DEFENDANT'S MEMORANDUM
IN SUPPORT OF DEFENDANT'S
MOTION TO DISALLOW COSTS
AND ATTORNEY FEES

Plaintiffs,

v.
CITY OF MIDDLETON,
Defendant.

COMES NOW, Defendant the City of Middleton (the "City"), by and through their
attorney of record, Victor Villegas of the firm Borton-Lakey Law Offices, and hereby submits
this Memorandum In Support of Defendant's Motion to Disallow Costs and Attorney Fees filed
concurrently herewith.

DEFENDANT'S MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO DISALLOW COSTS AND
ATTORNEY FEES - PAGE I

363
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INTRODUCTION
Plaintiffs, Martin and Patricia Galvin ("Galvins") through their attorney of record filed an
Affidavit of Scott Magnuson and Memorandum of Costs In Accordance With Idaho Rules of
Civil Procedure 54(d) and (e). Defendants object to Plaintiffs' Memorandum because: (1) an
award of attorney fees is premature based on the City's pending Motion for Reconsideration
presently pending before this Court. Based on the City's reconsideration arguments, attorney
fees are not awardable because: (1) Plaintiffs are not the prevailing party in this action; and (2)
the City did not act without a reasonable basis in fact or law in defending this action.

ARGUMENT

I. An Award of Attorney Fees Is Premature Because The Plaintiffs Are Not The Prevailing
Party.
For purposes of avoiding duplicative briefing and in the spirit of judicial economy, the
City restates and incorporates its arguments made in its Memorandum In Support Motion For

Reconsideration Re: (1) Attorney Fees (2) Summary Judgment as if fully set forth herein to
support its Motion to Disallow attorney fees and costs.
In summary, the Galvins are not prevailing parties because material issues of fact exist
regarding the issue of whether the Galvins abandoned the easement.

Moreover, there are

material issues of fact remaining regarding the dimensions of the easement. Since, there are
issues remaining for trial, it is premature to award attorney fees to the Galvins as the prevailing

party.
II. The City Acted With A Reasonable Basis in Fact and Law And Therefore No Statutory
Basis Exists To Award Attorney Fees.
Once again, for purposes of avoiding duplicative briefing and in the spirit of promoting
judicial economy, the City restates and incorporates its arguments made in its Memorandum In

DEFENDANT'S MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO DISALLOW COSTS AND
ATTORNEY FEES- PAGE 2
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Support Motion For Reconsideration Re: (1) Attorney Fees (2) Summary Judgment as if fully set
forth herein to support its Motion to Disallow attorney fees and costs.
Under Idaho Code § 12~117, a prevailing party cannot recover attorney's fees from a
governmental entity unless the record and the Court find that the City acted ''without a
reasonable basis in fact or law." As stated in the City's Memorandum In Support Motion For

Reconsideration Re: (1) Attorney Fees (2) Summary Judgment, the City had a reasonable basis in
law to defend against this matter because the City could not take the Galvins' statements at face
value regarding the scope and dimensions of the claimed prescriptive easement. Since the City
had no way of testing the veracity of the Galvins' claims. It was necessary for the City to defend
this lawsuit to establish the physical dimensions of the easement (if there was a prescriptive
easement found by the Court) to avoid future litigation.
Likewise, the City had a reasonable basis in fact to defend this action because the City
could rely the Galvins' application and statements that they ceased farming operations and were
going to change their use to a golf course. This undisputed fact coupled with the fact that the
Robinsons, the former owners of the servient estate were deceased and therefore the City could
not verify the Galvins' claims. The City had no choice but to let the matter get vetted through the
court system to determine whether what the Galvins were claiming was correct.
Thus, even if this Court determines that the Galvins are the prevailing party, the City had
a reasonable basis in fact as well as reasonable basis in law to defend this lawsuit. As a result,
attorney fees are not awardable in this case.

CONCLUSION
For the reasons stated forth above, as well as the reasons/arguments made in the City's
Motion for Reconsideration, attorney fees and costs in this matter should be denied.

DEFENDANT'S MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO DISALLOW COSTS AND
ATTORNEY FEES· PAGE 3
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Oral argument is re,1ucsted.
DATED this ····--·
,.J.,t/ dav,., of.Match.. 2017.
.

BORTON LAXBY LAW OFFICES

...-

Bv __...,/'· c~-~
.

,. ,. . .~

..

I ,.. . ..J..._....

t

✓

..

(,..4-,,..-, ....--

Victor Vill;gas tJ'/ "
Altorneyfor Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIF'{ that on the ), 1 day of March, 2017, I served a true and corre~t
copy of the foregoing by delivering the same to each of the.following indh,•iduals by the method
indicated below, addressed as follows:

U.S. Mail
--~
_ ......
{_ Facsimile

Albert P. Barker
Scott A. Magnuson
Barker Rosholt & Simpson, LLP
1010 W. Jefferson St., Ste. 102
P.O; Box 2 J39
Boise, lD 8370 l .:2 D9
Facsimile: (208) 344-6034

- - - Em.ail

- - - Ha11d Delivery

.,

//'!;,.:-{,'~

.•

- 11#1

i~~8-------

Victor Villega~ t,'/ "

'DEf'ENDANT'S. MEMORANDUM IN SUPPORT OF DEFB:Nl)ANT'S MCinON TO DISALLOW COSTS AND
ATTORNEY FEES· PAGE 4
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MAR 29 2017
CANYONco .....
UN I y CLERK
MM .
ARTINEZ, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTINC.GALVINandPATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,
)

CASE NO. CV-2016-6062-C
AMENDED JUDGMENT

)

vs.
CITY OF MIDDLETON,
Defendant.

)
)
)
)

WDGMENT IS HEREBY ENTERED AS FOLLOWS
1.

As to Plaintiffs' First and Second claims for relief the Court declares that

Plaintiffs own a prescriptive easement to the road as more particularly described as Exhibit A
attached hereto, for the purposes of maintaining the road and adjacent ditch to travel to and from
their farm property, to transport equipment to the farm and to haul crops from the farm. Title to
the easement is quieted in favor of Plaintiffs.
2.

Plaintiffs are granted a permanent injunction against Defendant. Defendant shall

not commit any act interfering with Plaintiffs' easement.
3.

Plaintiffs are granted costs including reasonable attome

DATED this

ll. day of ~

, 2017.

1

AMENDED JUDGMENT
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CERTIFICATE OF SERVICE

11n</fl ~lfC/;1

I HEREBY CERTIFY that on
day
2017 I caused to be served a
true and correct copy of the foregoing AMENDED GMENT by the method indicated
below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

J _ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email

Albert P. Barker
Scott A. Magnuson
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

J _ U.S.

Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email

~
Court Clerk

AMENDED JUDGMENT

2
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EXHIBIT A
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ACCESS & MAINTENANCE EASEMENT-EXHIBIT B
PART OF THE SW 1/4 OF THE SW 1/4 OF
SEC. 32, T. 35 N., R. 2 W.,B.M.
CITY OF MIDDLETON, CANYON COUNTY, IDAHO
2017
SECTION 32
T. 5 N., R. 2 W.,8.M.

0

150

!

!

C

c§
Q::

( IN FEET }
1 inch = 150 ft.

~1

C
C

-::!

RECORD OF SURVEY INST. H2016-019449

it

it

I

I

:::0

PHILIP ALLAIRE

0:

50'-t-t-----P/L

;:.

~

ALAN ASHBY

~

0..

~

'It•
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DESIREE MASTERSON

~~

0) c::i

c::i5\l

~

~

I

I
I
I

7""~ ~
~-~..

~<::)

-

229 50'
ROW

S00"07'57't
10.00'~
I
659. 6 1 '
344.60'
R O W - - - - R O W - - - - R O W S E ROW
ROW---_-_-_-_Row__
N89°50'33"E 1319.20' - - - - ~
-FUTURE WILLIS ROAD
\_ _ _ ____
_ _ _ _ __
S89"50'33"W 1319.18'
50'
\
[ 20'

- - --. - - RO~
--i - - - "'

-

-

- L 40'

-

MARTIN GALVIN

JUDGEMENT AREA (CASE NO. CV-2016-6062-C)

POINT OF BEGINNING

LEGEND

SECTION 5
T. 4 N., R. 2 W.,8.M.

-0-

Found Aluminum Cap

•
•

Found 1/2" rebar
Found 5/8" rebar

Easement Line
- - - - Section Line
- - P/L- - - P/L- Property Line
- - - R O W - - - - R O W - - - Right-of-way line
-

-

-

NOTES:
1. SEE RECORD OF SURVEY NO. 2016-019449,
DEED INST.f 2015-003925, AND COURT
CASEf CV-2016-6062-C (GALVIN V CITY OF
MIDDLETON) FOR MORE INFORMATION.

EAGLE LAND SURVEYING, LLC.
106 W MAIN ST UNIT D, MIDDLETON, ID 83644
{208} 861-7513; pls12220Oyahoo.com

-

Job No. 2017-032
J.B.F.
3-17-17

BOUNDARY DESCRIPTION
FOR
MARTIN GALVIN
20' Ingress-Egress Access and Maintenance Easement

A 20 foot Ingress-Egress Access and Maintenance Easement that is located in the Southwest ¼ of the
Southwest¼ of Section 32, Township S North, Range 2 West of the Boise Meridian, City of Middleton,
Idaho described as:
Beginning at a found Aluminum Cap marking the Southwest comer of Section 32, Township 5 North,
Range 2 West of the Boise Meridian. City of Middleton, Idaho and.running thence N00°09' 14"W 20.00
along the West line of said Section; 1hcnce NS9°50'33"E 1319.20 feet parallel to the South line of said
Section to a point on the East line of the Southwest ¼ of the Southwest ¼ of said Section; thence
S00°06'39"E 20.00 feet along said East line to a found 5/8" rebar marking the Southeast corner of the
Southwest¼ of the Southwest¼ of said Section; thence S89°50'33"W 1319.18 feet along the South line
of said Section to the Point of Beginning.
Easement area contains 26,384 square feet or 0.61 acres.

106 w Main St. Unit D, Middleton, ID 83644 • pls12220@yahoo.com • (208)861-7513 (0) '"(866)337-4925 (F)
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CANYON COUNTY CLERK
J COTTLE, DEPUTY CLERK

Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com

Attorneys.for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

Case No.: CV-2016-6062

DEFENDANT'S OPPOSITION TO
PLAINTIFFS' MOTION TO ALTER
OR AMEND JUDGMENT

Plaintiffs,

v.
CITY OF MIDDLETON,
Defendant.
COMES NOW, Defendant the City of Middleton (the "City"), by and through their
attorney of record, Victor Villegas of the firm Borton-Lakey Law Offices, and hereby submits
this Opposition to Plaintiffs' Motion to Alter or Amend Judgment.

FACTS & COURSE OF PROCEEDINGS
This court entered its Order granting the City's Motion for Summary Judgment on
March 6, 2017.

This Court also entered Judgment on March 6, 2017, declaring that a

prescriptive easement existed and granting a permanent injunction.

DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION TO ALTER OR AMEND JUDGMENT - PAGE 1
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The City filed its Motion for Reconsideration on March 20, 2017. Later that day, the
Galvins filed their Motion to Alter or Amend Judgment pursuant to I.R.C.P. 59(e) and a Notice
of Hearing on said Motion for April 27, 2017 at 9:00 a.m. A proposed Amended Judgment was
submitted to this Court that included a survey and legal description.
This Court signed the Amended Judgment on March 29,2017.

ARGUMENT

I. Entry of The Amended Judgment Without A Hearing Violates The City's Due Process
Rights.
The City has been prejudiced by this Court's entry of the amended judgment on
March 29, 2017 without a hearing on the matter. The Idaho Court of Appeals has held that "[a]
motion to amend a judgment in a manner which would be prejudicial to another party, may not

be granted without notice and an opportunity for hearing. To do so contravenes the very
basis of due process and finality of judgments." First Sec. Bank of Idaho, N.A. v. Stauffer, 112
Idaho 133, 142, 730 P.2d 1053, 1062 (Ct. App. 1986) (holding and underlining added).
Here, the Galvins' Motion to Alter or Amend the Judgment to include the survey was
noticed up for hearing on April 27, 2017 at 9:00 a.m.

Before the City could file its response

brief and before it could be heard on the motion, this Court entered an Amended Judgment on
March 29, 2017.

For the reasons explained in the Stauffer decision above, the Amended

Judgment should be withdrawn.

II. The Exhibit to Plaintiffs' Proposed Amended Judgment Was Not in Evidence On
Summary Judgment.
The Amended Judgment submitted by the Galvins included a legal description and survey
defining the width, length and location of the alleged prescriptive easement area. The problem

DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION TO ALTER OR AMEND JUDGMENT- PAGE 2
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for the Galvins however, is that evidence was not part of the summary judgment proceeding and
therefore cannot be considered.
In First Sec. Bank of Idaho, N.A. v. Webster, 1 I 9 Idaho 262, 266, 805 P.2d 468, 472
( 1991 ), the Idaho Supreme Court held that the trial court properly ruled that an affidavit of a
bank's loan officer that was submitted after judgment had been entered could not be considered
in deciding the Motion to Alter or Amend the Judgment under I.R.C.P. 59(e). The Webster
Court explained that the purpose of I.R.C.P. 59(e) was to "to allow the trial court ... to correct
errors both of fact and law that had occurred in its proceedings." Id. quoting First Sec. Bank v.
Neibaur, 98 Idaho 598, 603, 570 P.2d 276, 281 (1977). As such, the Webster Court held that
"[c]onsideration of l.R.C.P. 59(e) motions must be directed to the status of the case as it existed
when the court rendered the decision upon which the judgment is based." Id. citing Coeur
d'Alene Mining Co. v. First Nat'l Bank ofN. Idaho, 118 Idaho 812,800 P.2d 1026 (1990).
In this case, it is undisputed that the survey and legal description were not part of the
record on Summary Judgment. In fact, the legal survey performed by surveyor Jeremy Fielding
shows that the survey was performed on March 18, 2017, well after the Summary Judgment
argument and after entry of the initial Judgment. The survey and legal description cannot be
made part of an Amended Judgment.
It is worth noting that this Court has pending before it, the City's Motion for
Reconsideration. One of the arguments raised by the City's Motion for Reconsideration is the
fact that material issues of fact regarding the dimensions of the alleged prescriptive easement
precluded summary judgment. The Galvins' improper attempt to shoehorn a survey and legal
description into an Amended Judgment is indicative of the material issues of fact that remain for
trial.

DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION TO ALTER OR AMEND JUDGMENT- PAGE 3
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CO.NC.LtlSION
Based Qn the ai~gu:m.ents iibovf, the City respect.fully requests that this Court deny the-

01:tlvins' Motion to Alter ot Amend the Judgmeri.t an.d ta.ke stt,ps to withdraw (or om:e agttin

-

Jt1d£ment.
mnend} its entrv of the Amended
.
.

~
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·o _.,,
ay Qf'. A. pn1,
, :, - ... .h.,1s

BORTON LAKEY LA \V OFFlCES

'

j./.'_.1..1./'" //.

by , u..~ u·~ ~,
Victor Villeg-,a!-#...,,_"""O,,..-·,_•- - - - - - -

Attorrnfy_for Dejen~-ian.t
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CERTfflCAT.E OF SERVICE

-.ll..

THEREBY CERTIFY that on the ..
day of Apr.ii, 2017, 1 served a true and correct
copy of the foregoing by delivering the ~ame to each of tbe :following individuals by the method
indicated bdov.;_, addressed as foHM•.iS:

,\lbert P. Barker

U.S, t\.fai.l
Facsimile
___ Email

X'

Scott A..T'vfag-nuson
BARKER R.oSHOLT & SrMPSON,

LLP

!010 W. Jeffo!'son St., Ste. 102.

-········ ....... Hand Delivery

P.O, Box 2t 39
Boise; 1D 837()1~2139

'Facsimile: (208) 344-·6034

t,···-;··:.,1~

/_...--··-· J/

',t;~/<&'i

r.,....

Victor Villegas

, '

l-t~ttJ.--·····-···--/
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Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIAL. )
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)

CASE NO. CV-2016-6062-C
PLAINTIFFS' MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION TO DISALLOW COSTS
AND ATTORNEY FEES

)

CITY OF MIDDLETON,
Defendant.

)
)
)

COME NOW, Plaintiffs Martin and Patricia Galvin, by and through their attorneys of

record, Barker Rosholt & Simpson LLP, in Response to the Defendant's Motion to Disallow
Costs and Attorney's Fees. and hereby submit this Memorandum in Opp0sition.

I.

PROCEDURAL BACKGROUND

On March 6. 2017, the court issued its Order Granting Plaintiff's Motion for Summary

Judgment, which granted all of Plainti:trs requested relie~ and ordered an award of costs and
attorney's fees pursuant to Idaho Code § 12-117.
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On March 20. 2017. Plaintiffs filed and served its Memorandum of Costs in Accordance
with Idaho Rules of Civil Procedure 54 (d) and (e), seeking $557.11 in costs, and $27,796.00 in
attorney, s fees.
On March 20, 2017, the City of Middleton (''Citi') filed its Motion for Reconsideration

RE: (1) Attorney Fees; (2) Summary Judgment, and a Memorandum in support thereof.
On March 29, 2017, the City filed its Motion to Disallow Costs and Attorney Fees.

Based upon the court's ruling, Plaintiffs' may submit an amended memorandum of costs

and fees in the :future.
Il.

STANDARD OF REVIEW

The standard for awarding attorney fees under Idaho Code §12-121 is essentially the same

as that under Idaho Code § 12-117. This Court awards fees under Idaho Code §12-117 "if it finds
that the nonprevailing party acted without a reasonable basis in fact or law. 11 This Court has
stated that "[b]oth I.C. § I 2-1 17 and § 12-121 permit the award of attorney's fees to the
prevailing party if the court determines the case was brought, pursued or defended frivolously,
unreasonably or without foundation." Nation v. State, Dep't ofCorrection, 144 Idaho 177, 194,

158 P.3d 953, 970 (2007). I.C. § 12-117 is not a discretionary statute; but it provides that the
court shall award attorney fees. J.C.§ 12-117.
Section 12-117 speaks in terms of the 11reasonableness11 of the losing partys actions.
which implies a measure of objectivity, and which is properly left to the district court's reasoned
judgment. City o/Osburn v. Randel. 152 Idaho 906,908,277 P.3d 353,355 (2012). Any review
of a district court's decision applying I.C. § 12-117 will be reviewed under an abuse of discretion
standard. Id.
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Under Idaho law, the court has the discretion to detennine whether attorney fees are
reasonable. Sanders v. Lankford, 134 Idaho 322, 326, 1 P.3d 823, 827 (Ct. App. 2000). The
court's determination ofreasonableness must be guided by the criteria listed in I.R.C.P. 54(e)(3).

III.
1.

ARGUMENT

The Awarding of Attorney's Fees and Costs Pursuant to Idaho Code§ 12-117 Was
Appropriate

The City's argument to disallow costs and fees is premised solely upon the argument that
the City had a reasonable basis in fact and law to defend against the Gal'vins' lawsuit, because the

City could not take the Galvins' statements at face value---tmd therefore the awarding of costs
and fees should be disallowed. Plaintiff addresses this in its Opposition to Motion for
Reconsideration and in the matter ofjudicial economy, Plaintiffs incorporate their arguments by
reference as though set forth fully herein.
2.

The Court Should Grant the Costs and Fees as Reasonable and Necessary
In the Memorandum ofCosts andA11orney's Fees, the Galvins seek an award of$S57.l 1

in costs and $27,796.00 in fees, or $28,353.11 total. If warranted. the Galvins intend to file an

amended memorandum in the future to set forth the costs and fees incmred subsequent to the
original request caused by the City's motion to reconsider and motion to disallow costs. The
costs and fees are claimed pursuant to Idaho Code § 12-117. Idaho Rules of Civil Procedure
(I.R.C.P) 54(d)(l), 54(d)(S), and 54(e)(l). The Affidavit ofScott A. Magnuson and Memorandum

ofCosts in Accordance with Idaho Rules ofCivil Procedure 54(d) and (e), (Magnuson Aft.)

demonstrated that the costs and attorney's fees were, "'coITect, and were necessarily and
reasonably incurred" by the Galvins. The City does not object, deny or dispute this assertion in
its motion to disallow fees and costs.
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Costs.

I.R.C.P. 54(d)(l)(C) governs costs as a matter of right. Also, the City has not opposed the
Galvins requests for costs.

B.

Applicable standard for attorney fees.

Under Idaho Jaw, the court has the discretion to detezmine whether attorney fees are
reasonable, Sanders v. Laniford, 134 Idaho 322,326, 1 P.3d 823,827 (Ct. App. 2000). The
court's determination of reasonableness must be guided by the criteria listed in I.R.C.P. 54(e){3).
Id The rules provides the following criteria:
(A)
(B)

(C)
(D)
(E)
(F)
(G)
(H)
(I)
(J)

(K)

(L}

The time and labor required.
The novelty and difficulty of the questions.
The skill requisite to perform the legal service properly and the experience and
ability of the attorney in the particular field of law.
The prevailing charges for like work.
Whether the fee is fixed or contingent.
The time limitations imposed by the client or the circumstances of the case.
The amount involved and the results obtained.
The undesirability of the case.
The nature and length of the professional relationship with the client.
Awards in similar cases.
The reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a party's
case.
Any other factor which the court deems appropriate in the particular case.

I.R.C.P. 54(e)(3).

When determining the amount of attorney fees to award, the court must consider each
factor individually, and "no one element is to be given undue weight or emphasis." Nalen v.

Jenkins, 113 Idaho 79, 81, 741 P.2d 366,368 (Ct. App. 1987). Under Rule 54(e)(3) the court
must, "'at a minimum, provide a record which establishes that the court considered the factors
under this rule ... " Building Concepts, Ltd v. Pickering, 114 Idaho 640,645, 759 P.3d 931,936
(Ct. App. 1988).
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The time and labor required.

The time and labor expended for which fees are being sought is set forth in Exhibit A of
the Magnuson Aff.. Counsel for the Galvins claimed a total of 159.1 hours (excluding the most
recent time spent for Defendant's other inotions) with $557.11 in costs and fees. The time and

labor spent in this case was reasonable and significantly reduced overall because a lot of work
was previously completed in the Galvins' misdemeanor trespass case prior to this suit. The time
and labor required was a direct result of the City's conduct, allegations, and litigation strategy.
including its refusal to accept the affidavits filed in the criminal case as relevant to this
proceeding.
(B)

The novelty and difficulty of the questions in this ease.

Although not necessarily novel and/or difficult; the analysis of the factors to establish a
prescriptive easement required research and time. Additionally, the sheer volume of objections

and unsupported defenses made by the City required Plaintiffs to do additional work and
research. Therefore, due to the novelty and difficulty of the issue in this case and the City's
actions, the fees arc reasonable.
(C)

The skill requisite to perform the legal service properly and the
experience and ability of the attorney in the particular field of law.

In evaluating whether attomey fees are reasonable under this subsection the court may
consider the expertise of the attorney in the field to which the case pertains. Cf Garnett v.

Transamerica Ins. Servs., 118 Idaho 769,784,800 P.2d 656,671 (1990). Barker Rosholt &
Simpson LLP has three founding partners with more than a century of experience in representing
irrigation districts, canal companies, fanners, ranchers and other industries in environmental,
construction, hydropower, mining, and land use practices law; including state and federal
legislation and regulation and related matters such as easements and property rights. Mr. Barker
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has been practicing since 1982 in Idaho and has sufficient experience and expertise to warrant
charging the requested attorney fees. Mr. Magnuson has been licensed in California since 2004,
and licensed in Idaho since 2008 where he has worked for Barker Rosholt & Simpson LLP in

related matters.
(D)

The prevailin1 charges for like work.

Counsel submits that the hourly rates charged are within the range for like work charged
by attorneys in the Third Judicial District in the Canyon County. It is submitted that attorneys

known to the Galvin's counsel with similar years of experience within the area charge between
$150 to $250 (or more) an hour. The City does not challenge the rates.
(E)

Whether the fee is flXed or contingent.

The case was billed on an hourly rate, the fees were neither fixed nor contingent.
Therefore this factor is inapplicable to the case at hand.
(F)

The time limitations imposed by the client or circumstances of the
case.

No time limitations were necessarily imposed in this case, however. given the nature of
the dispute and the fact that the irrigation season in Idaho commences in or about April, time was

always somewhat of a concern.
(G)

The amount involved and the results obtained.

The case did not involve a monetary amount. Therefore this factor is also not at issue in
this case. However the results obtained were exactly what the complaint sought in the first place.

(II)

The undesirability of the case.

The case was neither desirable nor undesirable. However, from the perspective of the
Galvins, the case was undesimble inasmuch as the time and fees that could be incurred.
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The nature and length of the professional relationship with the client.

The finn has represented the Galvins on other matters through the years including on
water rights and rights of way for their property and for water delivery entities in which they are
involved.
(J)

Awards in similar cases.

Because attorney fees are rarely requested in this context (especially based upon the
highly underlying fact-based elements of these types of claims). there are essentially no similar
cases to use for comparison. However, the attorney fees are consistent with award in the SRBA
involving private parties and involving similar issues.
(K)

The reasonable cost of automated legal research.

Counsel fur the Galvins did not list automated legal research costs in their Memorandum
a/Costs and Allorney 's Fees, therefore this factor is not applicable to this case.

(L)

Any other Factor which the Con.rt Deems Appropriate in this Case

Tit.e last factor is any other factors that the court deems appropriate in the particular
instant case. Plaintiffs believe that the court can look at the totality of circumstances surrounding
this case_ the lack of any evidence and/or witness that the City produced, and the fact that the
Galvins essentially set forth their case to the city well in advance giving it every opportunity to
act reasonably to further find that costs and fees are appropriate.

IV.

CONCLUSION

The Galvins successfully defeated the Defendant's claims regarding their prescriptive
easement. Defendant's claims or defenses were unsupportable by law and fact, and were brought
or defended frivolously, unreasonably and without fomdation. The fees and costs requested by
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the Galvins are reasonable and well within the natw-e of the case. Based upon the forgoing, the
Defendant's Motion to Disallow Costs and Attorney Fees must be denied.

DATED this 20th day of April, 2017.
Sc

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 20th day of April, 2017 I caused to be served a true and
correct copy of the foregoing PLAINTIFFS' MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION TO DISALLOW COSTS AND ATTORNEY FEES by the
method indicated below, and addressed to the following person:
Victor Villegas

_x_ U.S. Mail, postage prepaid

BORTON LAKEY LAW OFFICE
141 E. C8rlton Ave.

__ Hand Delivery

Meridian. ID 83642

Facsimile: (208) 493-4610

_ _Facsimile
_ _ Overnight Mail
_x-Email

Email: victor@borton-lakey.com
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APR 20 2017
Scott A. Magnuson. ISB #7916 sam@idahowa.ters.com
BARKER ROSHOLT & SIMPSON LLP

CANYON COUNTY CLERK
M MARTINEZ, DEF)LJTY

1010 W. Jefferson St., St.e. 102

P.O. Box 2139
Boise. ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIE COUNTY OF CANYON

MARTIN C. GALVIN and PATRICIAL. )
GALVIN,
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)

CASE NO. CV-2016-6062-C
PLAINTIFFS' MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION FOR RECONSIDERATION
RE: (1) ATTORNEY FEES (2)
SUMMARY JUDGMENT

)

Defendant. __ )
--------=----"---.;;.;;__
COME NOW, Plaintiffs Martin and Patricia Galvin by and through their attorneys of
record. Barker Rosholt & Simpson LLP. and hereby submit its Memorandum in Opposition to
Defendant's Motion for Reconsideration RE: (1) Attorney Fees (2) Summary Judgment. for
consideration by the court. together with the pleadings on file and the Declaration of Scott A.
Magnuson in Support of Plaintiffs' Opposition to Defendant's Motion for Reconsideration and

Opposition to Motion to Disallow Costs and Attorney's Fees.

INTRODUCTIONThe City of Middleton ("City") filed a motion for reconsideration of the court's Order
Granting Plaintiff's Motion for Summary Judgment. The City does not present any new evidence,
and realistically only focuses its arguments on reasonable basis for the City's conduct. and again
on the issue of abandonment. Regarding attorney's fees, the City argues that it had a reasonable
basis for its conduct and defense, because "all the witnesses for the servient estate who could
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verify the Galvins' claims were deceased, [therefore] the City had no choice but to let the matter
get vetted through the court." This is the first time that this argwnent has been made in any
pleading. or to the Plaintiffs and court. Additionally. like the other aspects of the City's defense,
this is an unsupported off-the-cuff conclusory statement, runs counter to the other positions taken
by the City, and further is not supported by any admissible evidence or declaration. The City

admits that there was no evidence or witness to coUnter the Galvins' claims and evidence, but it
still decided it needed to make the Galvins go through the cost and expense of the civil action.

The court was correct in detennining the City acted with.out a reasonable basis in law or fact.
Counter to its argument regarding merely vetting the claims, the City is still arguing

against the court's decision for summary judgment in itself. Again, no evidence, let alone new
evidence, is presented to support the City's position. 'Ihls is further evidence against the City's
claim that they were merely vetting the claims through the court.
PROCEDURAL msTORY AND FACTS

On March 6, 2017, the court issued its Order Granting Plaintiff's Motion for Summary
Judgment, which granted all of Plaintiffs requested relief. and ordered an award of costs and

attorney's fees pursuant to Idaho Code§ 12-117. On March 20, 2017, plaintiffs filed and served
its Memorandum of Costs in accordance with Idaho Rules of Civil Procedure 54(d) and (e),

seeking $557.11 in costs, and $27,796.00 in attorney's fees. Also on March 20, 2017, the City
filed its Motion for Reconsideration and Memorandum in Support of Motion for Reconsideration
RE: (1) Attorney Fees; (2) Summary Judgment.
The City has not presented any new facts or evidence for the court's consideration. For a
complete set of facts previously submitted, Plaintiffs direct the court to its statements of facts as
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found within its previous pleadings on file with the court as though fully set forth herein as
needed.

STANDARD OF REVIEW
On a motion for reconsideration, the court must consider any new admissible evidence or

authority bearing on the correctness of an interlocutory order. See PHH Mortg. Servs. Corp. v.

Perreira, 146 Idaho 631,635,200 P.3d 1180, 1184 (2009) (citing Coeur d'Alene Mining Co. v.
First Nat'l BankofN. ldaho, 118 Idaho 8121 823,800 P.2d 1026, 1037 (1990)(the burden on
moving party too bring new facts to the trial court's attention)). However. a motion for
reconsideration need not be supported by any new evidence or authority. Fragnella v. Petrovich,
153 Idaho 266,276,281 P.3d 103, 113 (2012). When deciding the motion for reconsideration,
the district court must apply the same standard of review that the court applied when deciding the

original order that is being reconsidered. Id. A motion for reconsideration is committed to the
sound discretion of the court. Arregui v. Gallegos~Main, 1S3 Idaho 801,808,291 P.3d 1000.
1007 (2012), A motion for reconsideration should not be granted. absent highly \Ulusual
circumstances. wiless the district court is presented with new evidence, committed clear error, or
there is an intervening change oflaw. Orange Street Partners v. Arnold, 179 F.3d 656, 665 (9th
Cir. 1999).
The standard for awarding attorney fees under Idaho Code §12-121 is essentially the same
as that under Idaho Code § 12-117. This Court awards fees under Idaho Code §12-117 "if it finds

that the nonprevailing party acted without a reasonable basis in fact or law." This Court has
stated that "[b]oth LC.§ 12-117 and§ 12-121 permit the award of attorney's fees to the

prevailing party if the court determines the case was brought, pursued or defended frivolously,
unreasonably or without foundation." Nation v. State, Dep't ofCorrection, 144 Idaho 177, 194,
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158 P.3d 953, 970 (2007). I.C. § 12-117 is not a discretionary statute; but it provides that the
court shall award attorney fees. J.C. § 12-117. Section 12-117 speaks in terms of the
"reasonableness" of the losing party's actions, which implies a measure of objectivity, and which
is properly left to the district court's reasoned judgment. City ofOsburn v. Randel, 152 Idaho

906, 908, 277 P.3d 353, 355 {2012). Any review of a district court's decision applying I.C. § 12117 will be reviewed under an abuse of discretion standard. Id.
ARGUMENT

I.

The Awarding of Attorney's Fees Punuant to Idaho Code § 12-117 was Appropriate

Idaho Code § 12-117 provides:
[l]n any proceeding involving as adverse parties a state agency or a political and a
person, the ... court ... shall award the prevailing party reasonable attorney's
fees, witness fees, and other reasonable expenses, if it finds that the nonprevailing
party acted without a reasonable basis in fact or law.
I.C. § 12-117(1), For purposes of this statute, a city is a "political subdivision." l.C. § 12"
l 17(5)(b). The instant case involved the Galvins and the City of Middleton, and therefore if the

other requirements of the section are met, Idaho Code§ 12-117 is applicable and mandatory.
A.

There is no Question that the Court Found in Favor of the Galyins

Under Idaho Code § 12-1 I 7 the court must first find that a party is the prevailing party.
and then whether the nonprevailing party acted without a reasonable basis in fact or law. See

Rincover v. Dep't of Fin .• 132 Idaho _547, 549-550, 976 P.2d 473, 475-476 (1999)(overturned on
other grounds). Pursuant to the Order Granting Plaintiff's Motion for Summary Judgment,
Plaintiffs were the prevailing party on all counts, establishing the easement and secondary rights,
and enjoining Defendant from taking adverse actions pursuant to those rights.
The second requirement involves the conduct of the nonprevailing party and whether the

nonprevailing party acted \Vithout a reasonable basis in fact or law.
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The City Acted Without A Reasonable Basis in Fact or Law

The second requirement ofl.C. § 12-117 is that the nonprevailing party acted without a
reasonable basis in fact or law. See City ofOsburn v. Randel. 152 Idaho 906. 909, 277 P.Jd 353,
356 (2012). This "speaks in terms of the 'reasonableness' of the losing party's actions, which
implies a measure of objectivity. and which is properly left to the district court's reasoned
judgment". City ofOsburn v. Randel, 152 Idaho 906, 908, 277 P.3d 353, 3SS (2012).
The court found that the Galvins' established the prescriptive easement rights; that the
City did not present any evidence to the contrary; and that Mr. Galvin• s declaration was
unchallenged. Order Granting Plaintiff's Motion for Summary Judgment at p. 5. Furthermore.
the court found that the heart of the City's argument was lack of exclusivity-but the City only
pointed to Galvins' evidence, which were the Declarations of Mike Wagner and Tom Young. Id
at p. 6. The court found that the City's claims were withoyt merit. Id (emphasis added).
The City also argued abando:r'rment. There were no disputed facts surrounding the
Galvins' intent and application to develop their property, however the City stretched this into
arguing for abandonment. The court found that a request for a zoning change of farming property
did not demonstrate an intent to immediately abandon an appurtenant easement, and likewise the
Oalvins did not engage in any act demonstrating abandonment. Id. at p. 7. The court further
found that the City deprived the Plaintiffs of access to their established rights, and that the facts
or defenses asserted by the City were without merit, and that the City acted without a reasonable
basis in law or fact. Id. at pp. 9-10. The court's findings were correct.
The City's argwnent that it acted reasonably is really predicated on one assertion-that
there was no way of verifying the Galvins' claims, because all the servient estate owners were
deceased, and therefore ••as stewards of public property had no choice but to go through a judicial
Pl.AINTIFFS• MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR
RECONSIDERATION RE: (I) ATTORNEY FEES (2) SUMMARY JUDGMENT

389

s

----------------------·-·

----

04-20-' 17 14:49 FROM- .KER ROSHOLT SIMPS

2083446034

-

T-183 P0007/0011 F-001

declaration process." Defendant's Memorandum tn Support ofMotion/or Reconsideration at pp.
4-5. This assertion is nonsensical for a number of reasons.
The assertion that the City has no choice but to go through a declaratory action is is the

first time the City has asserted this defense to the court and to Plaintiffs. This unsupported
assertion and conclusory statement. similar to the City's other arguments in the case, does not
have the support of any declaration, facts, or evidence let alone statutory or case law. The City

raised twenty-five (25) affirmative defenses against the Galvins. and asserted its twenty-sixth
(261h), private condemnation, in its Memorandum in Opposition to Plaintiff"s Sununary
Judgment. However, not once did it try to claim that it had no choice, but to go through the
judicial declaratory action to verify the Galvins' claims.
The City has actually maintained the exact opposite position. Its Fifth Affmnative
Defense states:

The Complaint falls to establish the need for a specified relief and therefore no
present need for adjudication exists pursuant to the Idaho Declaratory
Judgment Act, Idaho Code § 10-1201, et seq.
Answer, p. 6 (emphasis added). Even now in its motion for reconsideration without any affidavit.
declaration or supporting evidence of"reasonableness" the City is demonstrating its

unreasonableness concerning the instant case. The City's newest position is that the matter had to
be vetted-however, it is continuing to argue the underlying merits and findings of the court
concerning the Galvins, rights and casement. Again. this is without any further supportive
evidence, or declaration by the Mayor or City concerning the issue.
The City has had ample time to research, review, investigate and pursue a reasonable
course of action--but decided to act and defend this matter unreasonably and without foundation.
The Galvins attended City Council meetings in 2015 to detail the history and use of the road, and
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explained the issues the Galvins had in accessing the road. Dec. ofMartin C. Galvin In Support

ofSummary Judgment. ,r 22. Mr. Galvin expressed support of the City in purchasing the road in
the belief it would honor his rights. Id. To no avail. in October 2015. an eighty-three (83) year
old Mr. Galvin and his daughters were cited for criminal trespass when they went to clean the
ditch and cut puncture vines. Id at ,r 24. The matter was ultimately dismissed based upon the
Galvins I defense of prescriptive easement, and the Canyon County Prosecutor had a conversation
with the Mayor of Middleton about the matter. Exhibit 7 to Declaration of Scott A. Magnuson in

Support of Summary Judgment. After the dismissal. the Galvins' again attempted to resolve the
matter with the City without judicial intervention in or about March 2016. See Dec. of Scott A.
Magnuson filed herewith at ff 2, 3. The City was given more than enough infonnation and
opportunity to act reasonably in the instant case, however failed to do so. See Id

ft 2-8. It is

unclear what the City did, if anything, to investigate or what its motivation was/is overall as it
failed to produce any evidence or declaration by the Mayor. city officials. or councilmembers.
As the court noted, the goal of Idaho Code§ 12-117 is to deter groundless or arbitrary

agency and government action and to provide a remedy for those persons who have to bear an
unfair and unjustified financial burden for that action. The facts and circumstances warrant the
award of costs and fees.
II.

The Court Should Deny Defendant's Motion for Reconsideration Reprding
Abandonment and Summary Judgment Overall.
The court's findings and conclusions were correct on the previous record, and Defendant

has not presented any additional infotmation to change the previous ruling-therefore there is no
basis to overturn its initial decision. See Jordan v. Beeks, 135 Idaho 586,589, 21 P.Jd 908,911
(2001); Johnson v. Lambros. 143 Idaho 468,473, 147 P.3d 100, 105 (2006); see also Orange

Street Partners v. Arnold. 179 F .3d 656, 665 (9• Cir. 1999)(a motion for reconsideration should
PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT,S MOTION FOR
RECONSIDERATION RE: (1) ATTORNEY FEES (l) SUMMARY JUDGMENT
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not be granted, absent highly unusual circumstances, unless the district court is presented with
new evidence, committed clear error, or there is an intervening change of law.). The City does
not present any new evidence concerning its assertion that the Galvins abandoned the easement,
but asks the court to reconsider its detennination based upon the evidence previously submitted.

The City's argument is strained. As the court noted, "[t]o demonstrate abandonment ofa
property right, one must prove the intent to abandon plus a clear, unequivocal, and decisive act of
the party abaitdoning the property right. Perry v. Reyn_olds, 63 ldaho 457,464, 122 P.2d 508,510
(1942). ,, Memorandum Decision and Order Granting Plaintiff's Motion for Summary Judgment,
p. 7. The court properly found that:
At most, the act of applying for a zoning change indicated that Galvins had a plan
for future changes in the use of their property which could potentially end their
use of the easement. There was never any change in the use of their fanning
property and they continued to use the Road as they had done since 1949. The
request for a .zoning change of their farming property, in and of itself. does not
demonstrate an intent to immediately abandon the appurtenant easement. The
likewise failed to engage in any act demonstrating abandonment.

Memorandum Decision and Order Granting Plaintiff's Motion for Summary Judgment p.
7. As such, the court should deny Defendant's request for reconsideration.

m.

If Necessary the Court Can Amend its Or.-der.- for- Sunnnary Judgment on
Reconsidenition to Make its Findings as to the Easement as Requested by
Defendant-Because there Were No Issues of Material Fact Regarding the
Description.

Defendant's last argument is that the ••oatvins did not ptesent sufficient evidence to
enable this Court to issue a judgment with the dimensions of the easement... there remains a
triable issue in this matter... Defendant's Memorandum in support ofMotion for Reconsideration

RE: (1) .Attorney Fees (2) Summary Judgment, p. 11.
Pursuant to Beckstead v. Price, 146 Idaho 57, 66, 190 P.3d 876, 885 (2008), ••any
judgment determining the existence of an easement must also specify the character, width, length
PLAINTl:ll'FS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR
RECONSIDERATION RE: (I) ATTORNEY FEES (2) SUMMARY .JUDGM'.ENT
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and location of the easement." The court issued its order and Judgment on March 6, 2017. The
City not only argues that the court's orders were inadequate as to the width, length and location
of the easement, but also states that there is still a genuine issue of fact regarding the description~
which should be tried to the court. If anything, Plaintiffs believe it was merely an oversight by
the court which was subsequently correct by the issuance of the Amended Judgment, which

attached the record of survey by Eagle Land Surveying LLC.
The court should enter any additional findings and orders it feels are necessmy or were
an oversight concerning the description, as the record before the court was previously complete
to make appropriate findings. The City did not refute or rebut any of the evidence. Mr. Galvin
stated that the scope of the easement is for part of the irrigation ditch and easement right-of-way,
for ingress and egress, to check water during irrigation season {roughly April to October), to do
repairs and various maintenance tasks on the right-of-way and in the ditch throughout the year,
and to haul various pieces of equipment and crops to and from the farm land. Galvin Dec. in
Support ofMotion for Summary Judgment at ,i,i 6-7. Mr. Galvin further stated that the length of

the easement was from the end of his property all the way out to Middleton road, and the width
he had always maintained was twenty feet-using various pieces of fann equipment, the largest
being a combine with a sixteen (16) foot header. See 'Inlrd Supp. Dec. ofMartin C. Galvin 17,
He stated he maintained at least four feet in addition to the sixteen feet. Id. Additional
information in the record was the map affixed as Exhibit 1 to the Galvin Declaration in Support
of Motion for Summary Judgment. More specific were Exhibits 4 and 5 attached to the
Declaration of Scott A. Magnuson in Support of Motion for Summary Judgment. Exhibit 4 was
the Gift and Acceptance Warranty Deed with legal descriptio14 and Exhibit 5 was the License
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Agreement to Use the Public Right-of-Way that had both legal descriptions attached legally
describing the length and width.
The City has not presented any evidence to raise any genuine issues of material fact, and
its argument is without merit.

CONCLUSION
Based upon the foregoing. the court should deny Defendant's Motion for Reconsideration
Re: (1) Attorney Fees (2) Suminaiy Judgment, howevert if necessary and proper--clarify, modify
or amend its order and/or or judgment regarding its findings as to the easement description based

upon the uncontroverted evidence. facts that was previously presented.
DATED this 20th day of April, 2017.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 20th day of April. 2017 I caused to be served a true and
correct copy of the foregoing MEMORANDUM IN OPPOSITION TO DEFENDANT'S
MOTION FOR RECONSIDERATION by the method indicated below, and addressed to the
following person:
Victor Villegas
BORTON LAKEY LAW OFFICE

141 E. Carlton Ave.
Meridian. ID 83642
Email: victor@borton-lakey.com

~ U.S.

Mail. postage prepaid

_ _ Hand Delivery

_ _Facsimile
__ Overnight Mail
~Email
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L E D
F I A.M.~P.M.
APR 20 2017

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON COUNTY CLERK
M MARTINEZ, DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIA )
L.GALVIN,
)

CASE NO. CV-2016-6062-C

vs.

} DECLARATION OF SCOTT A.
) MAGNUSON IN SUPPORT OF
) PLAINTIFF'S' OPPOSITION TO
) DEFENDANT'S MOTION FOR

CITY OF MIDDLETON,

)
)

Plaintiffs,

RECONSIDERATION AND
OPPOSfflON TO MOTION TO
DISALLOW COSTS AND

)
--------~D....;;e;..__fe....;;;;n=d-=an_tc;;_._ _ ) AITORNEY'S FEES
I, SCOTT A. MAGNUSON. hereby declare as follows:
1.

I am an associate attorney at Barker Rosholt & Simpson LLP. attoI1J.ey of record

for Plaintiffs in the above-captioned matter, and I have personal knowledge regarding the details
of the instant case based upon my involvement in the same. If called as a witness herein, I could
and would testify competently to the following based upon personal knowledge.

2.

On or about March 23, 2016. after the Canyon County Prosecutor had dismissed

the charges against the Galvins, he notified our office that he spoke to the Mayor of the City of
Middleton about the matter. See Exhibit 7 attached to Declaration of Scott A. Magnuson In
Support of Motion for Summary Judgment.
DECLARATlON OF SCOTT A. MAGNUSON lN SUPPORT OP' PLAlNTU'liS' OPPOSl'l'ION TO
DEFENDANT'S MOTION FOR RECONSIDERATION AND OPPOSITION TO MOTION TO
I

DISALLOW COSTS AND ATTORNEY'S FEES
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Immediately thereafter, on March 24, 2016, I sent a demand letter to the City of

Middleton ("City") detailing the history of the Galvins' issues with this fann road, the dismissal
of the trespass charges, and asking the City to recognize a proper express easement.
4.

Although I requested a response within ten (10) days, the City waited until on or

about April lS, 2016, to respond through its attorneys Borton-Lakey Law. Although the City had
been aware of the facts and circumstances for over a year. it still indicated that the City could not
in good faith recognize an easement without documentation establishing the same. The City
further requested all documentation provided to the prosecutor.

5.

On April 20. 2016. I responded by forwarding all the affidavits, declarations and

exhibits that had been provided in the criminal trespass case: Declaration of Scott A. Magnuson
(w/ exhibits); Declarations of Gloria Galvin. Tom Young, Howard Randolph Powell, Cynthia
Powell. and Affidavit of Martin C. Galvin. These were identical or at least very similar to what
has been filed in the instant case.

6.

I requested a response by May 4, 2016, but did not receive a response until on or

about June 22. 2016. Seven (7) weeks past the time requested, the Galvins flilally received a
response infonning them that they will receive a further response by July 7th, or possibly July
21st.

7.

The Galvins had spent well over a year attempting to resolve the matter in various

ways with the Mayor and city council, including enduring misdemeanor trespass charges, all
without any timely or adequate steps toward resolution. Therefore, the Oalvins elected to file the
Complaint on June 28, 2016.

8.

On June 29, 2016, I responded that from the Galvins' perspective, the City has

delayed timely and adequate responses and resolution for over a year and that from the Galvins•
DECLARATION OF SCOTT A. MAGNUSON IN SUPPORT OF PLAINTIFFS' OPPOSITION TO
DEFENDANT1S MOTION FOR RECONSIDERATION AND OPPOSITION TO MOTION TO
DISALWW COSTS AND ATfORNEY'S FEES
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perspective, it was necessary to seek.judicial intervention. I indicated that although the complaint

had been filed, we were willing to still reach an amicable agreement and resolution,
9.

Barker Rosholt & Simpson LLP has three founding partners with more than a

century of experience in representing irrigation districts. canal companies, fanners, ranchers and
other industries in environmental. construction, hydropower, mining, and land use practices law,
including state and federal legislation and regulation and related matters such as easements and
property rights. Mr. Barker has been practicing since 1982 in Idaho and has sufficient experience
and expertise to warrant charging the requested attorney fees. I have been licensed in California
since 2004. and licensed in Idaho since 2008 where I have worked for Barker Rosholt &
Simpson LLP in related matters.
I declare under penalty of perjury under the laws of the State ofidaho that the foregoing
is true and correct.
DATED this 20th day of April, 2017.

n
'for Martih and Patricia
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of April. 2017 I caused to be served a true and
correct copy of th.e foregoing DECLARATION OF SCOTT A. MAGNUSON IN SUPPORT
OF PLAINTIFFS' OPPOSITION TO DEFENDANT'S MOTION FOR
RECONSIDERATION AND MOTION TO DISALWW COSTS AND ATTORNEY'S
FEES by the method indicated below, and addressed to the following person:
Victor Villegas

BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642

Facsimile: (208) 493-4610
Email: victor@borton-lakcy.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
_
Overnight Mail
--1LEmail
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St.• Ste. 102

APR 25 2017

P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON

l ~ CLERK
\\/YuEPUTY

Attotneys for Plaintiffs Martin C. and Particia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIAL. )
GALVIN,
)
)
)
)
vs.
)

CASE NO. CV~2016-6062-C
PLAINTIFFS' REPLY IN SUPPORT
OF MOTION TO ALTER OR AMEND
JUDGMENT

)
)
)

CITY OF MIDDLETON,

Defendant.
)
--------=-cc:===--COME NOW, Plaintiffs Martin and Patricia Galvin by and through their attorneys of
record, Barker Rosholt & Simpson LLP, and hereby submit its Reply Memorandum in Support of

P/ajnti/ft •Motion to Alter or Amend Judgment.
INTRODUCTION
Pending before the court to be heard April 27 ~ 2017 are the following: 1) Defendant's
Motion/or Reconsidetation; 2) Defendant's Motion to Disallow Costs and Attorney's Fees; and

3) Plaintiffs· Motion to Alter or Amend the Judgment. The court already issued its amended
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judgment on March 29. 2017. however the hearing has not been vacated, and the parties have
filed memorandums in support and opposition of the same.
First and foremost-the City does not provide any declaration or evidence in opposition
to Plaintiffs' motion to alter or amend The City also does not provide any argument that
anything within the survey and/or legal description is inaccurate. As explained in the Motion to
Alter or Amend. the survey and/or legal description was •"produced based upon the court's
findings and orders" and likewise is fully supportable by the record. In fact, the court granted to
Plaintiffs an easement in "the road at issue'\ See Judgment. The City actually owns fifty feet in
width of the "road at issue"-so technically the survey and description works in favor and for the
benefit of the City.
Defendant's opposition to the Motion to Alter or Amend the Judgment is predicated on
the following: the granting of an amended judgment without hearing violates the City"s Due
Process Rights; and the record of survey that was attached to the Amended Judgment was not in
evidence on summary judgment. The City offers no evidence that it is prejudiced in any manner.

PROCEDURAL HISTORY AND PERTINENT FACTS
For judicial economy and brevity, Plaintiffs direct the court to the other memorandum(s),
documents and pleadings it submitted in support of summary judgment, in support of this motion
to alter or amend the judgment, and in opposition to Defendant's motion to disallow attorney"s
fees and costs, and motion for reconsideration. as though set forth appropriately as needed herein.
There are no additional facts that Plaintiffs are asking the court to consider regarding its
motion to Alter or Amend Judgment, as the record was complete originally upon summary
judgment.

PLAINTIFFS' REPLY IN SUPPORT OF MOTION TO ALTER OR AMEND JUDGMENT
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The court can hear all the motions, make any findings of fact or conclusions of law that it
deems necessary and warranted. enter its amended order on summary judgment and amended
Judgment as necessary or proper. Nothing has been or will be prejudicial to Defendant nor a
violation of its due process rights.

STANDARD 9F REVIEW
Under I.R.C.P. 59(e), a motion to alter or amend the judgment must be filed and served
no later than 14 days after entry of the judgment. A Rule S9(e) motion to amend a judgment is
addressed to the discretion of the court. Coeur d'Alene Mining Co. v. First Nat'l Bank. 118 Idaho
812,823, 800 P.2d 1026, 1037 (1990). Rule 59(e) proceedings afford the trial court the
opportunity to correct errors both of fact or law that had occurred in its proceedings; it thereby
provides a mechanism for corrective action short of an appeal, and therefore based on the status
of the case as it existed when the court rendered the decision upon which the judgment is based.
Id.

The function of the trial court will be different when presented with a motion for
reconsideration of an interlocutory order pursuant to I.R.C.P. 11 (a)(2)(B)-and at times should
be properly treated as a motion to alter or amend judgment. See Obray v. Mitchell, 98 Idaho 533.
567 P .2d 1284 (1977). A rehearing or reconsideration in the trial court usually involves new or
additional facts. and a more comprehensive presentation of both law and fact. Indeed, the chief
virtue of a reconsideration is to obtain a :full and complete presentation of all available facts, so
that the truth may be ascertained, and justice done, as nearly as may be. J. I Case Co. v.

McDonald. 76 Idaho 223. 280 P.2d 1070, (195S).
A timely motion to alter or amend a judgment tolls the time for appeal from the order
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until a ruling is made on the motion to alter or amend it. Stare v. Goodrich, 104 Idaho 469. 660
P.2d 934 (1983). The filing of a timely motion to alter or amend a judgment under this rule tolls
the period for filing a memorandum of costs under l.R.C.P. 54(d). JP. &ravens Planning Assocs.
v. City of Wallace, 129 Idaho 542,928 P.2d 46 (Ct. App. 1996).

ARGUMENT
1.

The City is Not Prejudiced, and Has Not P.-esented E'f'idence Supporting the Same
The City's argument that it is prejudiced is not supported by any evidence, affidavit or

declaration and is without merit.
Defendant has offered an underlying conclusory statement of law, however has failed to
present any evidence or to connect the supporting facts to the law cited. Defendant has cited to

First Sec. Bank ofIdaho, N.A. v. Stauffer, 112 Idaho 133, 142, 730 P .2d 1053, 1062 (Ct. App.
1986), for the proposition that a motion to amend a judgment a judgment in a prejudicial manner
to a party may not be granted wjthout a notice and hearing. Defendant's Opposition to Plaintiffs'

Motion to Alter or Amend Judgment, p. 2. Likewise, Defendant states, "for the reason explained
in the Stauffer decision above, the Amended Judgment should be withdrawn." Id In the Stauffer
case cited, the motion and amendment there actually altered the parties' legal interests. First Sec.
Bank ofIdaho, NA. v. Stauffer, 112 Idaho 133, 730 P.2d 1053. (Ct. App. 1986). The motion and

amendment ultimately changed the value of the foreclosed property under the original
judgment-which had a negative impact upon Stauffers as they would be responsible for the
difference in the value. See Id As such, the court found that ''[a] motion to amend a judgment in
a manner which would be prejudicial ... may not be granted without notice and an opportunity for
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hearing." First Sec. Bank, N.A. v. Stauffer, 112 Idaho 133~ 142, 730 P.2d 1053, 1062 (Ct. App.

1986)(emphasis added). That is not the situation in the instant case.
This Amended Judgment does not change the parties' interests or the findings of the
court. If anything, it actually reduces the width of the easement as granted by the court-for the
benefit of the City.
2.

The Court Had Ample Evidence on Summary Judgment to Make the Decision
Concerning the Width, Len&fu and Use of the Easenient and Secondary Easements
and the Defendant Did Not Present Any Evidence Contrary to the Same
Defendant is arguing that the record of survey as attached to the Amended Judgment was

not part of the summary judgment proceeding and therefore cannot be considered. Defendant's

Opposition to Plaintiffs' Motion to Alter or Amend Judgment, p. 3. Plaintiffs are not requesting
that the court consider the record survey as additional evidence. All the evidence was properly
before the court. uncontroverted by Defendant, that the court actually found completely in
Plaintiffs' favor, but that it may have inadvertently forgot the technicalities of a description as
contemplated by Beckstead v. Price. 146 Idaho 57, 66, 190 P.3d 876, 885 (2008). If anything, it

was harmless error.
Pursuant to Becksteadv. Price, 146 Idaho 57, 66, 190 P.3d 876,885 (2008), "any
judgment determining the existence of an easement must also specify the clwacter, width, length
and location of the easement." The court issued its order and Judgment on March 6, 2017. The
Judgment states that Plaintiffs own a ..prescriptive easement to the road at issue". See Judgment.
The road at issue is the City's road, which encompasses the entire length from Middleton Road
to the eastern portion of the Galvins • property, and fifty feet in width, south to north. See

Declaration ofScott A. Magnuson in Support of Motion for Summary Judgment, Exhibit 4, 5.

PLAlNTIF.FS' REPLY IN SUPPORT OF MOTION TO ALTER OR AMEND JUDGMRNT

403

s

04-25-' 17 18:08 FROM-

BIER ROSHOLT SIMPS

2083448034

-

T-184 P0007/0008 F-005

Interestingly enough. the record of survey submitted by Plaintiffs, reduced the width to twenty
(20) feet-which is approximately thirty (30) feet less than what the court originally had in its
judgment. See Record of Survey Instrument attached to Amended Judgment.
All of the evidence to support the judgment was before the court upon Plaintiffs, Motion

for Summary Judgment. Mr. Galvin stated that the scope of the easement is for part of the
irrigation ditch and easement right-of-way. for ingress and egress. to check water during
irrigation season (roughly April to October), to do repairs and various maintenance tasks on the
right-of-way and in the ditch throughout the year, and to haul various pieces of equipment and
crops to and from the farm land. Galvin Dec. in Support ofMotion/or Summary Judgment at~
6-7. Mr. Galvin further stated that the length of the easement was from the end of his property all
the way out to Middleton road, and the width he had always maintained was twenty fe~using
various pieces offann equipment. the largest being a combine with a sixteen (16) foot header.

See Third Supp. Dec. ofMartin C. Galvitz 1 7. Mr. Galvin stated he maintained the road for at
least four feet in addition to the sixteen feet of the header. Id. Additional information in the
record was the map affixed as Exhibit 1 to the Galvin Declaration in Support of Motion for
Summary Judgment. More specific were Exhibits 4 and 5 attached to the Declaration of Scott A.
Magnuson in Support of Motion for Summary Judgment. Exhibit 4 was the Gift and Acceptance
Warranty Deed with legal description, and Exhibit 5 was the License Agreement to Use the
Public Right-of-Way that had both legal descriptions attached legally describing the length and
width. Defendant offered nothing to contradict that evidence.
As the court and Defendants can see, the record of survey attached to the Amended

Judgment merely confonns to the Supreme Court's directive on description of easements and
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does not impact the underlying judgment and/or add any new evidence to the record. Defendant's
arguments and concerns are without merit.

CONCLUSION
The court should deny the City's motion and issue an order confirming the amended
judgrnent. The City may appeal the court's decision ifit so choses, but its claim of prejudice is
without merit.
DATED this 25th day of April, 2017.

Galvin

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this islh day of April, 2017 I caused to be served a true and
correct copy of the foregoing PLAINTIFFS> REPLY IN SUPPORT OF MOTION TO
ALTER OR AMEND JUDGMENT by the method indicated below. and addressed to the
following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-Iakey.com
victor@borton-lakey.com

~ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail

_lLEmail
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WEPUTY

Victor Villegas (ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN V. GALVIN and PATRICIA L.
GALVIN {husband and wife),

Case No.: CV-2016-6062

DEFENDANT'S REPLY
MEMORANDUM IN SUPPORT OF
DEFENDANT'S MOTION FOR
RECONSIDERATION AND
MOTION TO DISALLOW COSTS
AND ATTORNEY FEES

Plaintiffs,

v.
CITY OF MIDDLETON,
Defendant.

COMES NOW, Defendant the City of Middleton (the "City"), by and through their
attorney of record, Victor Villegas of the finn Borton-Lakey Law Offices, and hereby submits
this Reply Memorandum in Support of Defendant's Motion for Reconsideration and Motion to
Disallow Costs and Attorney Fees.

INTRODUCTION
The City filed with this Court its Motion for Reconsideration and a Motion to Disallow
Costs and Attorney Fees. The Galvins have filed response briefs to both motions. To avoid
duplication of arguments and in the matter of judicial economy, the City submits this Reply

DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR
RECONSIDERATION AND MOTION TO DISALLOW COSTS AND ATTORNEY FEES - PAGE I
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Memorandum in supp01t of both the Motion for Reconsideration and a Motion to Disallow Costs
and Attomey Fees.

ARGUMENT

I. There is a Reasonable Basis in Fact and Law to Suppo1·t The City's Defense And
Therefore Attorney Fees Should Not Have Been Awarded.
The Galvins argue there was no basis in fact or law for the City's defense and therefore
attorney fees under I. C. § 12-117 should be granted.
a. There was a reasonable basis in law for the City's defense.

The Galvins argue that the City had no basis in fact to defend against this case because it
did not raise as an 'affirmative defense' that it defended this case in order to verify the Galvins'
claims that it had an easement. The City's reasoning for defending the case does not require the
City to plead that reason as an affirmative defense.

'"In responding to a pleading, a party must affirmatively state any avoidance or
affinnative defense ... " I.R.C.P. 8(c)(underlining added). Rule 8(c) speaks to pleading claims
that will act as an avoidance to a claim. Rule 8 does not speak nor require a party to plead or
explain why it has chosen to file an answer and defend a case. This makes sense since a party's
reasoning for engaging in litigation does not necessarily speak to the merits of the case or its
defenses. Simply put, the City was not required to affinnatively plead its reason for defending
this case.
Even if this Court were to assume that the City had to plead its reasoning for defending
this case as an affirmative defense, the failure to do so does not preclude this Court

fi:0111

considering the City's arguments. The Idaho Supreme Court has specifically held "a party does
not waive an affirmative defense for failing to raise it in the initial answer, so long as it is raised
before trial and the opposing party has time to respond in briefing and oral argument.,, Patterson
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v. State, Dep't of Health & We(fare, 151 Idaho 310, 316, 256 P.3d 718, 724 (2011). Here, the

Galvins have been given the opportunity to respond to the City's arguments on reconsideration
and in opposition to the motion to disallow attomey fees.
As explained in its opening brief in support of its Motion for Reconsideration, since all
the witnesses for the servient estate who could verify the Galvins' claims were deceased, the City
had no choice but to let the matter get vetted through the court system to detennine whether what
the Galvins were claiming was co1Tect because a prescriptive easement is not "of record", and
cannot be viewed and examined to determine whether it is valid or not.
The City's concern over the validity of the Galvins' claims is also supported by the fact
that Mr. Galvin wrote a letter stating that he no longer desired to fann the land. Exhibit F to the
Affidavit of Victor Villegas In Support Of Memorandum In Opposition To Plaintiffs• Motion For
Summa,y Judgment (hereinafter .. Villegas Affd."). The Galvins' application stated that "[a]ll

fann operations will stop and land will be converted to residential use." Exhibit C to Villegas
Affd. at p. 3, ,i 9 (Bates No. City000099). Those representations led to Canyon County's finding

that "Martin Galvin has farmed the land for approximately fifty (50) years and is no longer able
to farm the land." Exhibit G to Villegas Affd. (Bates No. City000129).
Although this Court ultimately concluded that the City could not prove abandonment, the
City's defense, based on the evidence taken as a whole should demonstrate that the City's
defense was not pursued frivolously, unreasonable or without foundation. 1

1 In an attempt to argue to this Court that the City had no basis in fact to defend against this lawsuit, the Galvins
briefing states that'' ... in October 2015, an eighty-three (83) year old Mr. Galvin and his daughters were cited for
criminal trespass when they went to clean the ditch and cut pu11cture vine." See Plaintiff's Briefpg. 7. The record
should be clear that City did not file trespass charges against the Galvins. The Allaires filed the trespass charge. See
Complaint ,r 19-20.
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b. There was a reasonable basis iii law for the City's defense.

As more fully discussed in Section II below, the City had a reasonable basis in law to
defend this case based on the overwhelming appellate decisions that require a court to take
evidence of a prescriptive easement's dimensions and ensure that the judgment contains an
adequate description of the easement's dimensions. "A judgment detennining the existence of
an easement across the land of another must set forth the location, width, and length of the
easement in order that conflicts between landowners may be avoided." See Bedke v. Pickett
Ranch & Sheep Co., 143 Idaho 36, 40, 137 P.3d 423,427 (2006) (case remanded back to district
court to make findings as to the precise location of an easement).
The City could not take the Galvins' statements at face value regarding the scope and
dimension of the claimed prescriptive easement. The City had no way of testing the veracity of
the Galvins claims. It was necessary for the City to defend this lawsuit to establish the physical
dimensions of the easement to avoid future litigation.
II. Material Issues of Fact E:xist Regarding the Dimensions of the Easement.

The Galvins argue that there are no material issues of fact remaining for summary
judgment regarding the dimensions of the alleged prescriptive easement because the omission of
the physical dimensions of the easement in the judgment was simply an oversight. See Plaintiff's
Memorandum In Opposition To Defendant's Motion for Reconsideration pp. 8-9. The Galvins'
argument seeks to have this Court ignore long standing case precedent applicable to a Rule 59(e)
motion to amend which prohibits this Court from inserting a legal description in an amended
judgment at this point. "Consideration ofl.R.C.P. 59(e) motions must be directed to the status of
the case as it existed when the court rendered the decision upon which the judgment is based."
First Sec. Bank ofIdaho, N.A. v. Webster, 119 Idaho 262,266,805 P.2d 468,472 (1991).
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In this case, there was no legal survey submitted on summary judgment and therefore a
genuine issue of material fact existed that precluded the grant of summary judgment. On this
point, the Galvins attempt to use the affidavit of Mr. Galvin to prove the dimensions of the
easement. Mr. Galvin stated that the length of the easement was from the end of his property all
the way out to the Middleton road, and the width he had always maintained was twenty feet. See

Plaint(ffs' Memorandum In Opposition To Defendant's Motion for Reconsideration pg. 9. The
problem with Mr. Galvin's statement is his description of the easement is not specific enough to
create a legal description for a judgment. For example, what does Mr. Galvin mean when he
says the end of this property? Where is that located? Similarly, what is the starting point for
measuring the width of the alleged 20 foot easement? Does it sta1t immediately off the Allaire
and Matersons driveway?

The Galvins' improper attempt to include a survey and legal

description into the Amended Judgment demonstrates that they too recognize there was a
problem regarding the physical dimensions of the easement.

III. The City's Motion For Reconsideration On The Issue of Abandonment Should Be
Granted.
The Galvins argue that the City's Motion for Reconsideration regarding abandomnent
should be denied but do not put forth any arguments rebutting the City's motion other than to
state that the City did not put forth any new evidence. The grant of a motion for reconsideration
is not dependent on whether new evidence is submitted. The correct standard is "(w ]hen a
district court decides a motion to reconsider, 'the district comt must apply the same standard of
review that the cou11 applied when deciding the original order that is being reconsidered."

Westby v. Schaefer, 157 Idaho 616, 621, 338 P.3d 1220, 1225 (2014); Pandrea v. Barrett, 160
Idaho 165,171,369 P.3d 943,949 (2016).
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In this case, that standard is the summary judgment standard. Su1mnary judgment is
appropriate "if the pleadings, depositions, and admissions
any, show that there is

110

011

file, together with the affidavits, if

genuine issue as to any material fact and that the moving party is

entitled to a judgment as a matter of law." I.R.C.P. 56(c); McKay v. Walker, No. 42434, 2016
WL 1163034, at 3 (Idaho Mar. 23, 2016). "In making this detennination, all allegations of fact
in the record, and all reasonable inferences from the record are construed in the light most
favorable to the party opposing the motion." Bre·wer v. Washington RSA No. 8 Ltd. P'ship, 145
Idaho 735, 738, 184 P.3d 860, 863 (2008) quoting City of Kellogg v. Mission Mountain Interests
Ltd., 135 Idaho 239,243, 16 P.3d 915,919 (2000).

This Court's decision granting Smmnary Judgment found that the City did not prove
abandonment, which is a question of fact. As stated in its brief in suppo11 of the Motion for
Reconsideration, the City was not required to prove abandonment by clear and convincing
evidence because the case was only at the summary judgment stage. As the non-moving party
on summary judgment, the City was only required to meet a lower threshold which is to establish
a genuine issue of fuct for trial. Mr. Galvin's written statements read in conjunction with the
declaration of Mike Wagner who testified that he fanned the Galvin property in the 1990s
(Declaration of Mike Wagner ,i 6} should have led to the inference that Mr. Galvin had in fact
stopped fanning, and as such, he "could" have abandoned the easement thereby requiring this
matter to go to trial to allow the parties to put on evidence on the issue of abandonment.
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CONCLUSION

support of its :mo:tions, the City respectfi:llly requests that this Court grant botil its. t,.,fotk,n for
Reconsideratioh and J.v1otion to Disallow Attorney Fees and Costs.
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APR 21. 2017
CANYON COUNTY CLERK
S SWANSON, DEPU1Y CLERK

Attorneys for Plaintifft Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE TfflRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIA )
L.GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
)

---------------

CASE NO. CV-2016-6062-C
DECLARATION OF SCOTT A.
MAGNUSON IN SUPPORT OF
PLAINTIFFS' OPPOSITION TO
DEFENDANT'S MOTION FOR
RECONSIDERATION AND
OPPOSITION TO MOTION TO
DISALLOW COSTS AND
ATTORNEY'S FEES

I, SCOTT A. MAGNUSON, hereby declare as follows:
1.

I am an associate attorney at Barker Rosholt & Simpson LLP, attorney of record

for Plaintiffs in the above-captioned matter, and I have personal knowledge regarding the details
of the instant case based upon my involvement in the same. If called as a witness herein, I could
and would testify competently to the following based upon personal knowledge.
2.

On or about March 23, 2016, after the Canyon County Prosecutor had dismissed

the charges against the Galvins, he notified our office that he spoke to the Mayor of the City of
Middleton about the matter. See Exhibit 7 attached to Declaration of Scott A. Magnuson In
Support of Motion for Summary Judgment.
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3.

Immediately thereafter, on March 24, 2016, I sent a demand letter to the City of

Middleton ("City") detailing the history of the Galvins' issues with this farm road, the dismissal
of the trespass charges, and asking the City to recognize a proper express easement.
4.

Although I requested a response within ten (10) days, the City waited until on or

about April 15, 2016, to respond through its attorneys Borton-Lakey Law. Although the City had
been aware of the facts and circumstances for over a year, it still indicated that the City could not
in good faith recognize an easement without documentation establishing the same. The City
further requested all documentation provided to the prosecutor.
5.

On April 20, 2016, I responded by forwarding all the affidavits, declarations and

exhibits that had been provided in the criminal trespass case: Declaration of Scott A. Magnuson
(w/ exhibits); Declarations of Gloria Galvin, Tom Young, Howard Randolph Powell, Cynthia
Powell, and Affidavit of Martin C. Galvin. These were identical or at least very similar to what
has been filed in the instant case.
6.

I requested a response by May 4, 2016, but did not receive a response until on or

about June 22, 2016. Seven (7) weeks past the time requested, the Galvins finally received a
response informing them that they will receive a further response by July 7th, or possibly July
21st.
7.

The Galvins had spent well over a year attempting to resolve the matter in various

ways with the Mayor and city council, including enduring misdemeanor trespass charges, all
without any timely or adequate steps toward resolution. Therefore, the Galvins elected to file the
Complaint on June 28, 2016.
8.

On June 29, 2016, I responded that from the Galvins' perspective, the City has

delayed timely and adequate responses and resolution for over a year and that from the Galvins'
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perspective, it was necessary to seek judicial intervention. I indicated that although the complaint
had been filed, we were willing to still reach an amicable agreement and resolution.
9.

Barker Rosholt & Simpson LLP has three founding partners with more than a

century of experience in representing irrigation districts, canal companies, farmers, ranchers and
other industries in environmental, construction, hydropower, mining, and land use practices law,
including state and federal legislation and regulation and related matters such as easements and
property rights. Mr. Barker has been practicing since 1982 in Idaho and has sufficient experience
and expertise to warrant charging the requested attorney fees. I have been licensed in California
since 2004, and licensed in Idaho since 2008 where I have worked for Barker Rosholt &
Simpson LLP in related matters.
I declare under penalty of perjury under the laws of the State ofldaho that the foregoing
is true and correct.
DATED this 20th day of April, 2017.

,,-,,._.,.,u,....,vn

'for Martin and Patricia
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of April, 2017 I caused to be served a true and
correct copy of the foregoing DECLARATION OF SCOTT A. MAGNUSON IN SUPPORT
OF PLAINTIFFS' OPPOSITION TO DEFENDANT'S MOTION FOR
RECONSIDERATION AND MOTION TO DISALLOW COSTS AND ATTORNEY'S
FEES by the method indicated below, and addressed to the following; person:
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
x Email

DECLARATION OF SCOTT A. MAGNUSON IN SUPPORT OF PLAINTIFFS' OPPOSITION TO
DEFENDANT'S MOTION FOR RECONSIDERATION AND OPPOSITION 1rO MOTION TO
DISALLOW COSTS AND ATTORNEY'S FEES

416

4

•

F I A.k :zs

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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APR 2'l. 2017
CANYON COUNTY CLERK
S SWANSON, DEPUTY CLERK

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTINC.GALVINandPATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.

CASE NO. CV-2016-6062-C
PLAINTIFFS' MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION TO DISALLOW COSTS
AND ATTORNEY FEES

COME NOW, Plaintiffs Martin and Patricia Galvin, by and through their attorneys of
record, Barker Rosholt & Simpson LLP, in Response to the Defendant's Motion to Disallow
Costs and Attorney's Fees, and hereby submit this Memorandum in Opposition.

I.

Q,M.

PROCEDURAL BACKGROUND

On March 6, 2017, the court issued its Order Granting Plaintiff's Motion for Summary
Judgment, which granted all of Plaintiffs requested relief, and ordered an award of costs and

attorney's fees pursuant to Idaho Code § 12-117.
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On March 20, 2017, Plaintiffs filed and served its Memorandum of Costs in Accordance
with Idaho Rules of Civil Procedure 54 (d) and (e), seeking $557.11 in costs, and $27,796.00 in
attorney's fees.
On March 20, 2017, the City of Middleton ("City") filed its Motion for Reconsideration
RE: (1) Attorney Fees; (2) Summary Judgment, and a Memorandum in support thereof.
On March 29, 2017, the City filed its Motion to Disallow Costs and Attorney Fees.
Based upon the court's ruling, Plaintiffs' may submit an amended memorandum of costs
and fees in the future.

II.

STANDARD OF REVIEW

The standard for awarding attorney fees under Idaho Code §12-121 is essentially the same
as that under Idaho Code§ 12-117. This Court awards fees under Idaho Code §12-117 "ifit finds
that the nonprevailing party acted without a reasonable basis in fact or law." This Court has
stated that "[b]oth LC.§ 12-117 and§ 12-121 permit the award of attorney's fees to the
prevailing party if the court determines the case was brought, pursued or defended frivolously,
unreasonably or without foundation." Nation v. State, Dep't ofCorrection, 144 Idaho 177, 194,
158 P.3d 953,970 (2007). LC.§ 12-117 is not a discretionary statute; but it provides that the
court shall award attorney fees. J.C. § 12-117.
Section 12-117 speaks in terms of the "reasonableness" of the losing party's actions,
which implies a measure of objectivity, and which is properly left to the district court's reasoned
judgment. City of Osburn v. Randel, 152 Idaho 906,908,277 P.3d 353, 355 (2012). Any review
of a district court's decision applying J.C. § 12-117 will be reviewed under an abuse of discretion
standard. Id.
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Under Idaho law, the court has the discretion to determine whether attorney fees are
reasonable. Sanders v. Lanliford, 134 Idaho 322,326, 1 P.3d 823, 827 (Ct. App. 2000). The
court's determination ofreasonableness must be guided by the criteria listed in I.R.C.P. 54(e)(3).

III.
1.

ARGUMENT

The Awarding of Attorney's Fees and Costs Pursuant to Idaho Code§ 12-117 Was
Appropriate
The City's argument to disallow costs and fees is premised solely upon the argument that

the City had a reasonable basis in fact and law to defend against the Galvins' lawsuit, because the
City could not take the Galvins' statements at face value-and therefore the awarding of costs
and fees should be disallowed. Plaintiff addresses this in its Opposition to Motion for
Reconsideration and in the matter of judicial economy, Plaintiffs incorporate their arguments by
reference as though set forth fully herein.

2.

The Court Should Grant the Costs and Fees as Reasonable and Necessary
In the Memorandum of Costs and Attorney's Fees, the Galvins seek an award of $557 .11

in costs and $27,796.00 in fees, or $28,353.11 total. If warranted, the Galvins intend to file an
amended memorandum in the future to set forth the costs and fees incurred subsequent to the
original request caused by the City's motion to reconsider and motion to disallow costs. The
costs and fees are claimed pursuant to Idaho Code § 12-117, Idaho Rules of Civil Procedure
(I.R.C.P) 54(d)(l), 54(d)(5), and 54(e)(l). The Affidavit ofScott A. Magnuson and Memorandum

of Costs in Accordance with Idaho Rules of Civil Procedure 54(d) and (e), (Magnuson Aff.)
demonstrated that the costs and attorney's fees were, "correct, and were necessarily and
reasonably incurred" by the Galvins. The City does not object, deny or dispute this assertion in
its motion to disallow fees and costs.
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A.

Costs.

I.R.C.P. 54(d)(l )(C) governs costs as a matter of right. Also, the City has not opposed the
Galvins requests for costs.

B.

Applicable standard for attorney fees.

Under Idaho law, the court has the discretion to determine whether attorney fees are
reasonable. Sanders v. Lankford, 134 Idaho 322,326, 1 P.3d 823,827 (Ct. App. 2000). The
court's determination ofreasonableness must be guided by the criteria listed in I.R.C.P. 54(e)(3).

Id The rules provides the following criteria:
(A)
(B)
(C)
(D)
(E)
(F)
(G)
(H)
(I)
(J)
(K)

(L)

The time and labor required.
The novelty and difficulty of the questions.
The skill requisite to perform the legal service properly and the experience and
ability of the attorney in the particular field of law.
The prevailing charges for like work.
Whether the fee is fixed or contingent.
The time limitations imposed by the client or the circumstances of the case.
The amount involved and the results obtained.
The undesirability of the case.
The nature and length of the professional relationship with the client.
Awards in similar cases.
The reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a party's
case.
Any other factor which the court deems appropriate in the particular case.

I.R.C.P. 54(e)(3).
When determining the amount of attorney fees to award, the court must consider each
factor individually, and "no one element is to be given undue weight or emphasis." Na/en v.

Jenkins, 113 Idaho 79, 81, 741 P.2d 366,368 (Ct. App. 1987). Under Rule 54(e)(3) the court
must, "at a minimum, provide a record which establishes that the court considered the factors
under this rule ... " Building Concepts, Ltd v. Pickering, 114 Idaho 640, 645, 759 P.3d 931, 936
(Ct. App. 1988).
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(A)

The time and labor required.

The time and labor expended for which fees are being sought is set forth in Exhibit A of
the Magnuson Aff.. Counsel for the Galvins claimed a total of 159.1 hours (excluding the most
recent time spent for Defendant's other motions) with $557.11 in costs and fees. The time and
labor spent in this case was reasonable and significantly reduced overall because a lot of work
was previously completed in the Galvins' misdemeanor trespass case prior to this suit. The time
and labor required was a direct result of the City's conduct, allegations, and litigation strategy,
including its refusal to accept the affidavits filed in the criminal case as relevant to this
proceeding.

(B)

The novelty and difficulty of the questions in this case.

Although not necessarily novel and/or difficult, the analysis of the factors to establish a
prescriptive easement required research and time. Additionally, the sheer volume of objections
and unsupported defenses made by the City required Plaintiffs to do additional work and
research. Therefore, due to the novelty and difficulty of the issue in this case and the City's
actions, the fees are reasonable.

(C)

The skill requisite to perform the legal service properly and the
experience and ability of the attorney in the particular field of law.

In evaluating whether attorney fees are reasonable under this subsection the court may
consider the expertise of the attorney in the field to which the case pertains. Cf Garnett v.

Transamerica Ins. Servs., 118 Idaho 769, 784, 800 P.2d 656, 671 (1990). Barker Rosholt &
Simpson LLP has three founding partners with more than a century of experience in representing
irrigation districts, canal companies, farmers, ranchers and other industries in environmental,
construction, hydropower, mining, and land use practices law, including state and federal
legislation and regulation and related matters such as easements and property rights. Mr. Barker
PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISALWW COSTS
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has been practicing since 1982 in Idaho and has sufficient experience and expertise to warrant
charging the requested attorney fees. Mr. Magnuson has been licensed in California since 2004,
and licensed in Idaho since 2008 where he has worked for Barker Rosholt & Simpson LLP in
related matters.

(D)

The prevailing charges for like work.

Counsel submits that the hourly rates charged are within the range for like work charged
by attorneys in the Third Judicial District in the Canyon County. It is submitted that attorneys
known to the Galvin's counsel with similar years of experience within the area charge between
$150 to $250 (or more) an hour. The City does not challenge the rates.

(E)

Whether the fee is fixed or contingent.

The case was billed on an hourly rate, the fees were neither fixed nor contingent.
Therefore this factor is inapplicable to the case at hand.

(F)

The time limitations imposed by the client or circumstances of the
case.

No time limitations were necessarily imposed in this case, however, given the nature of
the dispute and the fact that the irrigation season in Idaho commences in or about April, time was
always somewhat of a concern.

(G)

The amount involved and the results obtained.

The case did not involve a monetary amount. Therefore this factor is also not at issue in
this case. However the results obtained were exactly what the complaint sought in the first place.

(H)

The undesirability of the case.

The case was neither desirable nor undesirable. However, from the perspective of the
Galvins, the case was undesirable inasmuch as the time and fees that could be incurred.
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(I)

The nature and length of the professional relationship with the client.

The firm has represented the Galvins on other matters through the years including on
water rights and rights of way for their property and for water delivery entities in which they are
involved.

(J)

Awards in similar cases.

Because attorney fees are rarely requested in this context (especially based upon the
highly underlying fact-based elements of these types of claims), there are essentially no similar
cases to use for comparison. However, the attorney fees are consistent with award in the SRBA
involving private parties and involving similar issues.

(K)

The reasonable cost of automated legal research.

Counsel for the Galvins did not list automated legal research costs in their Memorandum

of Costs and Attorney's Fees, therefore this factor is not applicable to this case.

(L)

Any other Factor which the Court Deems Appropriate in this Case

The last factor is any other factors that the court deems appropriate in the particular
instant case. Plaintiffs believe that the court can look at the totality of circumstances surrounding
this case, the lack of any evidence and/or witness that the City produced, and the fact that the
Galvins essentially set forth their case to the city well in advance giving it every opportunity to
act reasonably to further find that costs and fees are appropriate.

IV.

CONCLUSION

The Galvins successfully defeated the Defendant's claims regarding their prescriptive
easement. Defendant's claims or defenses were unsupportable by law and fact, and were brought
or defended frivolously, unreasonably and without foundation. The fees and costs requested by
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the Galvins are reasonable and well within the nature of the case. Based upon the forgoing, the
Defendant's Motion to Disallow Costs and Attorney Fees must be denied.
DATED this 20th day of April, 2017.

Sc

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of April, 2017 I caused to be served a true and
correct copy of the foregoing PLAINTIFFS' MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION TO DISALLOW COSTS AND ATTORNEY FEES by the
method indicated below, and addressed to the following person:
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
_ _ Hand Delivery
_ _Facsimile
__ Overnight Mail
_x_Email
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P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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At',, 2 l. 2017
CANYON COUNlY CLERK
S SWANSON, DEPUTY CLERK

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTINC.GALVIN andPATRICIAL. )
GALVIN,
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
)

CASE NO. CV-2016-6062-C
PLAINTIFFS' MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION FOR RECONSIDERATION
RE: (1) ATTORNEY FEES (2)
SUMMARY JUDGMENT

COME NOW, Plaintiffs Martin and Patricia Galvin by and through their attorneys of
record, Barker Rosholt & Simpson LLP, and hereby submit its Memorandum in Opposition to
Defendant's Motion for Reconsideration RE: (I) Attorney Fees (2) Summary Judgment, for
consideration by the court, together with the pleadings on file and the Declaration of Scott A.
Magnuson in Support of Plaintiffs' Opposition to Defendant's Motion for Reconsideration and
Opposition to Motion to Disallow Costs and Attorney's Fees.

INTRODUCTION
The City of Middleton ("City'') filed a motion for reconsideration of the court's Order
Granting Plaintiffs Motion for Summary Judgment. The City does not present any new evidence,
and realistically only focuses its arguments on reasonable basis for the City's conduct, and again
on the issue of abandonment. Regarding attorney's fees, the City argues that it had a reasonable

basis for its conduct and defense, because "all the witnesses for the servient estate who could
PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR
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verify the Galvins' claims were deceased, [therefore] the City had no choice but to let the matter
get vetted through the court." This is the first time that this argument has been made in any
pleading, or to the Plaintiffs and court. Additionally, like the other aspects of the City's defense,
this is an unsupported off-the-cuff conclusory statement, runs counter to the other positions taken
by the City, and further is not supported by any admissible evidence or declaration. The City
admits that there was no evidence or witness to counter the Galvins' claims and evidence, but it
still decided it needed to make the Galvins go through the cost and expense of the civil action.
The court was correct in determining the City acted without a reasonable basis in law or fact.
Counter to its argument regarding merely vetting the claims, the City is still arguing
against the court's decision for summary judgment in itself. Again, no evidence, let alone new
evidence, is presented to support the City's position. This is further evidence against the City's
claim that they were merely vetting the claims through the court.
PROCEDURAL HISTORY AND FACTS

On March 6, 2017, the court issued its Order Granting Plaintiff's Motion/or Summary
Judgment, which granted all of Plaintiff's requested relief, and ordered an award of costs and
attorney's fees pursuant to Idaho Code§ 12-117. On March 20, 2017, plaintiffs filed and served
its Memorandum of Costs in accordance with Idaho Rules of Civil Procedure 54(d) and (e),
seeking $557.11 in costs, and $27,796.00 in attorney's fees. Also on March 20, 2017, the City
filed its Motion for Reconsideration and Memorandum in Support of Motion for Reconsideration
RE: (1) Attorney Fees; (2) Summary Judgment.
The City has not presented any new facts or evidence for the court's consideration. For a
complete set of facts previously submitted, Plaintiffs direct the court to its statements of facts as
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found within its previous pleadings on file with the court as though fully set forth herein as
needed.

STANDARD OF REVIEW
On a motion for reconsideration, the court must consider any new admissible evidence or
authority bearing on the correctness of an interlocutory order. See PHH Mortg. Servs. Corp. v.

Perreira, 146 Idaho 631,635,200P.3d1180, 1184 (2009) (citing Coeur d'Alene Mining Co. v.
First Nat'l Banko/N Idaho, 118 Idaho 812,823,800 P.2d 1026, 1037 (1990)(the burden on
moving party too bring new facts to the trial court's attention)). However, a motion for
reconsideration need not be supported by any new evidence or authority. Fragnella v. Petrovich,
153 Idaho 266,276,281 P.3d 103, 113 (2012). When deciding the motion for reconsideration,
the district court must apply the same standard of review that the court applied when deciding the
original order that is being reconsidered. Id. A motion for reconsideration is committed to the
sound discretion of the court. Arregui v. Gallegos-Main, 153 Idaho 801, 808, 291 P.3d 1000,
1007 (2012). A motion for reconsideration should not be granted, absent highly unusual
circumstances, unless the district court is presented with new evidence, committed clear error, or
there is an intervening change of law. Orange Street Partners v. Arnold, 179 F.3d 656,665 (9 th
Cir. 1999).
The standard for awarding attorney fees under Idaho Code §12-121 is essentially the same
as that under Idaho Code § 12-117. This Court awards fees under Idaho Code §12-117 "if it finds
that the nonprevailing party acted without a reasonable basis in fact or law." This Court has
stated that "[b]oth I.C. § 12-117 and§ 12-121 permit the award of attorney's fees to the
prevailing party if the court determines the case was brought, pursued or defended frivolously,
unreasonably or without foundation." Nation v. State, Dep't o/Co"ection, 144 Idaho 177, 194,
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158 P.3d 953, 970 (2007).1.C. § 12-117 is not a discretionary statute; but it provides that the
court shall award attorney fees. I.C. § 12-117. Section 12-117 speaks in terms of the
"reasonableness" of the losing party's actions, which implies a measure of objectivity, and which
is properly left to the district court's reasoned judgment. City of Osburn v. Randel, 152 Idaho
906,908,277 P.3d 353,355 (2012). Any review of a district court's decision applying LC.§ 12117 will be reviewed under an abuse of discretion standard. Id.
ARGUMENT

I.

The Awarding of Attorney's Fees Pursuant to Idaho Code§ 12-117 was Appropriate
Idaho Code§ 12-117 provides:
[I]n any proceeding involving as adverse parties a state agency or a political and a
person, the ... court ... shall award the prevailing party reasonable attorney's
fees, witness fees, and other reasonable expenses, if it finds that the nonprevailing
party acted without a reasonable basis in fact or law.

I.C. § 12-117(1). For purposes of this statute, a city is a "political subdivision." I.C. § 12117(5)(b). The instant case involved the Galvins and the City of Middleton, and therefore if the
other requirements of the section are met, Idaho Code§ 12-117 is applicable and mandatory.
A.

There is no Question that the Court Found in Favor of the Galvins

Under Idaho Code§ 12-117 the court must first find that a party is the prevailing party,
and then whether the nonprevailing party acted without a reasonable basis in fact or law. See

Rincover v. Dep't ofFin., 132 Idaho 547, 549-550, 976 P.2d 473, 475-476 (1999)(overtumed on
other grounds). Pursuant to the Order Granting Plaintiff's Motion/or Summary Judgment,
Plaintiffs were the prevailing party on all counts, establishing the easement and secondary rights,
and enjoining Defendant from taking adverse actions pursuant to those rights.
The second requirement involves the conduct of the nonprevailing party and whether the
nonprevailing party acted without a reasonable basis in fact or law.
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B.

The City Acted Without A Reasonable Basis in Fact or Law

The second requirement ofl.C. § 12-117 is that the nonprevailing party acted without a
reasonable basis in fact or law. See City of Osburn v. Randel, 152 Idaho 906,909,277 P.3d 353,

356 (2012). This "speaks in terms of the 'reasonableness' of the losing party's actions, which
implies a measure of objectivity, and which is properly left to the district court's reasoned
judgment". City of Osburn v. Randel, 152 Idaho 906,908,277 P.3d 353,355 (2012).
The court found that the Galvins' established the prescriptive easement rights; that the
City did not present any evidence to the contrary; and that Mr. Galvin's declaration was
unchallenged. Order Granting Plaintiff's Motion for Summary Judgment at p. 5. Furthermore,
the court found that the heart of the City's argument was lack of exclusivity--but the City only
pointed to Galvins' evidence, which were the Declarations of Mike Wagner and Tom Young. Id
at p. 6. The court found that the City's claims were without merit. Id. (emphasis added).
The City also argued abandonment. There were no disputed facts surrounding the
Galvins' intent and application to develop their property, however the City stretched this into
arguing for abandonment. The court found that a request for a zoning change of farming property
did not demonstrate an intent to immediately abandon an appurtenant easement, and likewise the
Galvins did not engage in any act demonstrating abandonment. Id. at p. 7. The court further
found that the City deprived the Plaintiffs of access to their established rights, and that the facts
or defenses asserted by the City were without merit, and that the City acted without a reasonable
basis in law or fact. Id. at pp. 9-10. The court's findings were correct.
The City's argument that it acted reasonably is really predicated on one assertion-that
there was no way of verifying the Galvins' claims, because all the servient estate owners were
deceased, and therefore "as stewards of public property had no choice but to go through a judicial
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declaration process." Defendant's Memorandum in Support ofMotion/or Reconsideration at pp.
4-5. This assertion is nonsensical for a number ofreasons.
The assertion that the City has no choice but to go through a declaratory action is is the
first time the City has asserted this defense to the court and to Plaintiffs. This unsupported
assertion and conclusory statement, similar to the City's other arguments in the case, does not
have the support of any declaration, facts, or evidence let alone statutory or case law. The City
raised twenty-five (25) affirmative defenses against the Galvins, and asserted its twenty-sixth
(26 th), private condemnation, in its Memorandum in Opposition to Plaintiffs Summary
Judgment. However, not once did it try to claim that it had no choice, but to go through the
judicial declaratory action to verify the Galvins' claims.
The City has actually maintained the exact opposite position. Its Fifth Affirmative
Defense states:

The Complaint fails to establish the need for a specified relief and therefore no
present need for adjudication exists punuant to the Idaho Declaratory
Judgment Act, Idaho Code§ 10-1201, et seq.
Answer, p. 6 (emphasis added). Even now in its motion for reconsideration without any affidavit,
declaration or supporting evidence of "reasonableness" the City is demonstrating its
unreasonableness concerning the instant case. The City's newest position is that the matter had to
be vetted-however, it is continuing to argue the underlying merits and findings of the court
concerning the Galvins' rights and easement. Again, this is without any further supportive
evidence, or declaration by the Mayor or City concerning the issue.
The City has had ample time to research, review, investigate and pursue a reasonable
course of action-but decided to act and defend this matter unreasonably and without foundation.
The Galvins attended City Council meetings in 2015 to detail the history and use of the road, and
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explained the issues the Galvins had in accessing the road. Dec. ofMartin C. Galvin In Support

ofSummary Judgment,

,r 22. Mr. Galvin expressed support of the City in purchasing the road in

the belief it would honor his rights. Id. To no avail, in October 2015, an eighty-three (83) year
old Mr. Galvin and his daughters were cited for criminal trespass when they went to clean the
ditch and cut puncture vines. Id at ,r 24. The matter was ultimately dismissed based upon the
Galvins' defense of prescriptive easement, and the Canyon County Prosecutor had a conversation
with the Mayor of Middleton about the matter. Exhibit 7 to Declaration of Scott A. Magnuson in
Support of Summary Judgment. After the dismissal, the Galvins' again attempted to resolve the
matter with the City without judicial intervention in or about March 2016. See Dec. of Scott A.
Magnuson filed herewith at ff 2, 3. The City was given more than enough information and
opportunity to act reasonably in the instant case, however failed to do so. See Id

,r,r 2-8. It is

unclear what the City did, if anything, to investigate or what its motivation was/is overall as it
failed to produce any evidence or declaration by the Mayor, city officials, or councilmembers.
As the court noted, the goal of Idaho Code§ 12-117 is to deter groundless or arbitrary
agency and government action and to provide a remedy for those persons who have to bear an
unfair and unjustified financial burden for that action. The facts and circumstances warrant the
award of costs and fees.
II.

The Court Should Deny Defendant's Motion for Reconsideration Regarding
Abandonment and Summary Judgment Overall.
The court's :findings and conclusions were correct on the previous record, and Defendant

has not presented any additional information to change the previous ruling-therefore there is no
basis to overturn its initial decision. See Jordan v. Beeks, 135 Idaho 586, 589, 21 P.3d 908, 911
(2001); Johnson v. Lambros, 143 Idaho 468,473, 147 P.3d 100, 105 (2006); see also Orange

Street Partners v. Arnold, 179 F.3d 656, 665 (9th Cir. 1999)(a motion for reconsideration should
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not be granted, absent highly unusual circumstances, unless the district court is presented with
new evidence, committed clear error, or there is an intervening change oflaw.). The City does
not present any new evidence concerning its assertion that the Galvins abandoned the easement,
but asks the court to reconsider its determination based upon the evidence previously submitted.
The City's argument is strained. As the court noted, "[t]o demonstrate abandonment of a
property right, one must prove the intent to abandon plus a clear, unequivocal, and decisive act of
the party abandoning the property right. Perry v. Reynolds, 63 Idaho 457,464, 122 P.2d 508, 510
(1942)." Memorandum Decision and Order Granting Plaintiff's Motion for Summary Judgment,
p. 7. The court properly found that:
At most, the act of applying for a zoning change indicated that Galvins had a plan
for future changes in the use of their property which could potentially end their
use of the easement. There was never any change in the use of their fanning
property and they continued to use the Road as they had done since 1949. The
request for a zoning change of their farming property, in and of itself, does not
demonstrate an intent to immediately abandon the appurtenant easement. The
likewise failed to engage in any act demonstrating abandonment.

Memorandum Decision and Order Granting Plaintiff's Motion for Summary Judgment p.

7. As such, the court should deny Defendant's request for reconsideration.
III.

If Necessary the Court Can Amend its Order for Summary Judgment on
Reconsideration to Make its Findings as to the Easement as Requested by
Defendant-Because there Were No Issues of Material Fact Regarding the
Description.
Defendant's last argument is that the "Galvins did not present sufficient evidence to

enable this Court to issue a judgment with the dimensions of the easement ... there remains a
triable issue in this matter." Defendant's Memorandum in support ofMotion for Reconsideration

RE: (I) Attorney Fees (2) Summary Judgment, p. 11.
Pursuant to Beckstead v. Price, 146 Idaho 57, 66, 190 P.3d 876, 885 (2008), "any
judgment determining the existence of an easement must also specify the character, width, length
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and location of the easement." The court issued its order and Judgment on March 6, 2017. The
City not only argues that the court's orders were inadequate as to the width, length and location
of the easement, but also states that there is still a genuine issue of fact regarding the description,
which should be tried to the court. If anything, Plaintiffs believe it was merely an oversight by
the court which was subsequently correct by the issuance of the Amended Judgment, which
attached the record of survey by Eagle Land Surveying LLC.
The court should enter any additional findings and orders it feels are necessary or were
an oversight concerning the description, as the record before the court was previously complete
to make appropriate findings. The City did not refute or rebut any of the evidence. Mr. Galvin
stated that the scope of the easement is for part of the irrigation ditch and easement right-of-way,
for ingress and egress, to check water during irrigation season (roughly April to October), to do
repairs and various maintenance tasks on the right-of-way and in the ditch throughout the year,
and to haul various pieces of equipment and crops to and from the farm land. Galvin Dec. in

Support ofMotion for Summary Judgment at ,r,r 6-7. Mr. Galvin further stated that the length of
the easement was from the end of his property all the way out to Middleton road, and the width
he had always maintained was twenty feet-using various pieces of farm equipment, the largest
being a combine with a sixteen (16) foot header. See Third Supp. Dec. of Martin C. Galvin ,r 7.
He stated he maintained at least four feet in addition to the sixteen feet. Id. Additional
information in the record was the map affixed as Exhibit 1 to the Galvin Declaration in Support
of Motion for Summary Judgment. More specific were Exhibits 4 and 5 attached to the
Declaration of Scott A. Magnuson in Support of Motion for Summary Judgment. Exhibit 4 was
the Gift and Acceptance Warranty Deed with legal description, and Exhibit 5 was the License
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Agreement to Use the Public Right-of-Way that had both legal descriptions attached legally
describing the length and width.
The City has not presented any evidence to raise any genuine issues of material fact, and
its argument is without merit.

CONCLUSION
Based upon the foregoing, the court should deny Defendant's Motion for Reconsideration
Re: (1) Attorney Fees (2) Summary Judgment, however, if necessary and proper-clarify, modify
or amend its order and/or or judgment regarding its findings as to the easement description based
upon the uncontroverted evidence, facts that was previously presented.
DATED this 20th day of April, 2017.

agnuson
Atto. eys for Martin and Patricia
Galvin

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of April, 2017 I caused to be served a true and
correct copy of the foregoing MEMORANDUM IN OPPOSITION TO DEFENDANT'S
MOTION FOR RECONSIDERATION by the method indicated below, and addressed to the
following person:
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Email: victor(a),borton-lakey.com

_K_

U.S. Mail, postage prepaid

__ Hand Delivery
_ _Facsimile
__ Overnight Mail
_x_Email
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MAY O3 2017
CANYON COUNTY CLERK

s SWANSON, DEPUTY CLERK

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN V. GALVIN and PATRICIA L.
GAL VIN, husband and wife,
Plaintiffs,
vs.

CITY OF MIDDLETON,
Defendant.
---------------

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2016-6062-C

ORDER ON DEFENDANT'S
MOTION TO RECONSIDER

Defendant's Motion to Reconsider was heard by the Court on April 27, 2017.
1. Defendant's request to reconsider this Court's prior Decision on Plaintiffs Motion

for Summary Judgment is DENIED.
2. Defendant's request to reconsider this Court's Order Granting attorney Fees and
Costs to Plaintiff is DENIED.
3. The Court set a hearing for THURSDAY, JUNE 22, 2017 at 1:30 p.m. to allow
Defendant the chance to contest the legal description of the easement submitted by
Plaintiff in the Amended Judgment.
Dated: May-/--, 2017.
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CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ___ day of May, 2017, I caused to be served a true
and correct copy of the foregoing ORDER ON DEFENDANT'S MOTION TO
RECONSIDER by the method indicated below, and addressed to the following persons:
Albert P. Barker
Scott A. Magnuson
BARKER ROSHOLT & SIMPSON LLP
PO Box 2139
Boise, ID 83701-2139

0
D
D
0
0

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
E-Mail

Joseph W. Borton
Victor S. Villegas
BORTON-LAKEY LAW & POLICY
141 E Carlton Ave
Meridian, ID 83642

0
D
D
D
0

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
E-Mail

CLERK OF THE DISTRICT COURT
By:_ _ _ _ _ _ _ _ _ _ __
Deputy Clerk
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Albert P. Barker, ISB #2867
Scott A. Magnuson. ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise. ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

CANYON COUNTY CLERK
Z VETOS, DEPUTY CLERK

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN TIIE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIAL. )
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)

CASE NO. CV-2016-6062-C
SECOND ABFIDAVIT OF SCOTT A.
MAGNUSON AND SUPPLEMENTAL
MEMORANDUM OF COSTS IN
ACCORDANCE WITH IDAHO
RULES OF CML PROCEDURE 54(d)
& (e)

)

Defendant.

STA'l'E OF IDAHO

)

County of Ada

) ss.
)

)

Scott A. Magnuson. being first duly sworn on oath, deposes and states es follows:
1.

I am an associate attorney at Barker Rosholt & Simpson LLP. the attomeys of record for

Plaintiffs, Martin and Patricia Galvin, and I am familiar with the case. The following infonnation
is based upon my personal knowledge and upon my review of the pertinent cost and accowiting
records associated with this actiont and if called herein, I could and would testify as follows:

S:ECOND AFFIDAVIT OJI' SC01T A. MAGNUSON AND SUPPLEMENTAL MEMORANDOM OF
COSTS IN ACCORDANCE WITH IDAHO RULES OF CIVIL PROC:EDORE 54(d) & (e)

(.)
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On March 20, 2017, I filed the Affidavit of Scott A. Magnuson and Memorandum of

Costs in Accordance with Idaho Rules of Civil Procedure 54(d) and (e), and attached true and
correct copies of my finn' s records documenting the costs and fees incurred through March 9,
2017. In the interest of judicial efficiency and economy I hereby incorporate them by reference as
though set forth fully herein.
3.

Pursuant to the Court's denial of Defendant's Motion to Reconsider on May 3 rd, 2017.

and its orders therein, I am submitting this Second Afftdavit ofScott A. Magnuson and

Supplemental Memorandum ofCosts in Accordance with Idaho Rules of Civil Procedure 54(d)
and (e), which takes into account.the additional costs and fees incurred after March 9, 2017.

4.

To the best ofmy knowledge, the items of costs and attorney fees set forth below are

correct and were necessarily and reasonably incurred by Martin and Patricia Galvin and conform
to the requirements ofl.R.C.P. 54(d). True and correct copies ofmy firm's records documenting
the costs and fees incurred subsequent to the filing of the Affidavit of Scott A. Magnuson and
Memoranduni. of Costs in Accordance with Idaho Rules of Civil Procedure S4(d) and (e) are
attached hereto as Exhibit A, and are summarized as follows:
COSTS AS A MATTER OF RIGHT 54(d)(l)(c)
Court Filin2 Fees
Fees for Service
Witness Fees
Travel exoenscs of Witnesses
Certified Cooies
Exhibit/Map Costs (Eagle Land Surveying LLC)

$221.00
$99.00
nla
nla
nla

$400.00

fSee attached E:s:hibit Bl
Bond Premium
ExoertFees
Deposition reporter fees
Deposition Transcript

Total Costs as a Matter ofRi!lhl

nla
nla
nla
nla
$720.00
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DISCRETIONARY COSTS 54(d)(l)(d)

Postage charges
Photocoov charges
Facsimile charges

$83.66
$125.10
$28.35
Total Discretionary Costs $237.11

April
$14.05
$21.30
$11.55

$46.90

Sum Total: $284.01
ATTORNEYS FEES S4(d)(l)(f)
Pursuant to the Court's Order Granting Plaintiffs Motion/or Summary Judgment dated

M8l'ch 6, 2017, and May 3, 2017 Order on Defendant's Motion to Reconsider, denying
reconsideration, Plaintiffs' incurred the following attorney's fees:

Descr/,pti.on/Thne Frame
Initial Consultation and Complaint (March- June 2016)
Additional Pleadings and Discovery (June - Seotember 2016)
Judgment Briefing and Argument (October 2016 March2017)
s
Additional Pleadings re: Motion to Alter or Amend Judgment; Response to
Motion for Reconsideration and Motion to Disallow Costs and Attorney
.T

Amount
$3,947.50
$5,887.50
$17,961.00
$8,836.00

Fees
TOTAL: $36,632.00

5.

These fees were all necessarily incurred in the prosecution of this matter. I am familiar

with the prevailing rates for attorney fees of attorneys with similar legal background and
experience in matters involving water, easements, and property rights in the State of Idaho. The
rates charged are well within, even below, the prevailing rates charged by counsel with
equivalent experience and expertise.
6.

The time and labor required was reasonable. especially given the contentious nature of the

dispute. Our firm made several efforts prior to initiating legal measures to resolve the matter, and
efforts were made to resolve the dispute as expeditiously as possible short of trial. There were no
depositions taken or discovery disputes.
SECOND AFFIDAVIT OF SCOTT A. MAGNUSON AND SUPPLEMENTAL MEMORANDUM OF
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Additionally, prior to initiating this civil action, Martin Galvin and his daughters had to

defend against a criminal trespass suit involving this very prescriptive easement right. In
successfully getting the matter dismissed by the prosecuting attorney, Mr. Galvin incurred many
costs and fees in the procurement of the very same facts, infonnation, evidence and affidavits
that were utilized and necessary to successfully litigate this case. The costs and fees incurred in

the criminal trespass matter were the same Ol' similar and helped reduce the overall amount of
costs and fees that would have been incurred in this case. Those additional costs and fees were in

excess of$15,000 and are not presented for reimbursement.
8.

The fee agreement with the client was for an hourly rate, not a contingent fee. The

amount involved was not liquidated but dealt with property rights, quiet title, permanent

injunction and the ability to utilize a prescriptive easement, a critical and immeasurable value to
the Galvins and the farming and use of their property. The results obtained were as prayed for in
the complaint.
9.

Under I.R.C.P. 54(eX2) standards and factors on the amount of attorneys' fees awardable

by the Court, the amount incurred and requested should be awarded.

DATED this 11th day of May, 2017.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11 th day of May, 2017, I caused to be served a true and
correct copy of the foregoing SECOND AFFIDAVIT OF SCOTT A. MAGNUSON AND

SUPPLEMENTAL MEMORANDUM OF COSTS IN ACCORDANCE WITH IDAHO
RULES OF CIVIL PROCEDURE 54(d) & (e) by the method indicated below, and addressed
to the following person:
Joseph W. Borton
Victor Villegas

-1L U.S. Mail, postage prepaid
_ _ Hand Delivery

BORTON LAKEY LAW OFFICE

__Facsimile
__ Overnight Mail

141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victol'@borton-lakey.com

_,L_Email
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COSTS IN ACCORDANCE WITH IDAHO RULES OF CIVIL PROCEDURE 54(d) & (e)
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Barker RoshoH & Simpson LLP
1010 W. Jefferson, Suite 102
P.O. Box2139
Boise, ID 83701-2139
Tax Id # 82-0532497

Invoice submitted to:
Martin Galvin

P.

o. Box115

Middleton, ID 831344

May 11, 2017

In Reference To: Easement Dispute

Professional Services
Amount

Rate
---

64.00

4/5/2017 SAM Telephone call from J. Borton; discussion with A. Barker regarding status

and case.

180.00/hr

4/6/2017 SAM Receipt of previous memorandums and case law on motion for
reconsideration from legal assistant; legal research regarding standard
and Rincover case cited by Defendants: instruction to legal assistent and
outline of opposition.

720.00
180.00/hr

4n/2017 APB Telephone conference with M. Galvin regarding City Hltlement proposal.

44.00
220.00/hr

SAM Legal Reseerch on attorney's fees and reasonableness standards:

reconsideration standards.

540.00

180.00/hr

4/13/2017 SAM Receipt of opposition to motion to alter or amend; brief review of same.

38.00
180.00/hr
216.00

4/14/2017 SAM Review of record of survey and dimensions for amended judgment:

preparation of Amended Judgment and dedaration: legal research on
amended judgment, discussion with A. Barker regarding the eame.
4/18/2017 SAM Drafting of Declaration of SAM In Opposition to Reconsideration and
Motion to Disallow Fees; drafting of Memo in Opposition to

180.00/hr
1,080.00
180.00/hr

Reconsideration and Motion to Disallow Fees: legal research: receipt and
review of Invoice from surveyor: instruction to legal assistant regarding
forwarding to client and regarding drafting letter for the same; review,
modify and approve.

Ex.A000001
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Page

Martin Galvin

Amount

Rate
4/19/2017 SAM Drafting of Declaration of Scott Magnuson In Support of Opposition to
Motion for reconsideration. and motion to disallow fees; drafting of
Opposition to Motion for Reconsideration; drafting of Opposition to Motion
to Disallow Fees; review of preVious pleadings.

4120/2017 SAM Finalize Oppositions to Reconsideration, to Disallow Fees: instruction to
legal assistant regarding filing and service.

4/2512017 SAM Drafting and finallZlng of Reply Memorandum in Support of Motion to Alter
or Amend Judgment; forward and discussion with A. Barker regarding the
same; instruction to legal assistant regarding finalizing, filing and serving
the same.
4/26/2017 SAM Receipt and review of Defendants Reply in Support of Motion for

Reconsideration, Reply In Support of Motion to Disallow Costs; additional
legal research, review of underlying summary judgment motion,
preparation for hearing.
4/27/2017 SAM Hearing on Motion for Reconsideration of Summary Judgment; Motion to
Disallow fees and costs and to alter or amend judgment; morning
preparation of the same, meeting with clients post hearing to discuss
gaining access.
4/28/2017 APB

2

1,440.00
180.00/hr

1,080.00
180.00/hr
738.00

180.00/hr

1,422.00
180.00/hr

540.00
180.00/hr

44.00

Review and revise letter to City regarding use of easement.
220.001hr

SAM Letter to opposing counsel regarding removal of impediments; instruction
to legal assistant regarding forwarding copies and regarding calendaring
deadlines.

144.00
180.001hr

5/112017 SAM Telephone call from Merty regarding letter to City of Middleton, Status
update and orders of the court.

180.00/hr

5/512017 SAM Receipt and review of court's order; Discussion with legal assistant
regarding forwarding to clients; DiscuSSion with Al regercliog the same
and evidentiaiy hearing; Telephone cell with Marty to discuss orders and
latest status with adjoining landowners.

180.00/hr

5/10/2017 $AM Draft modifications to Affidavit and forward to Albert for review and
comment; OiscuBSion with legal assistant regarding filing and pagination.

180.00/hr

5/11/2017 SAM Finalize supplemental affidavit and mem0111ndum: drafting and

modification of correspondence to Eagle Land Survey regarding
evidentiary hearing and potential testimony, forward to legal assistant for
finaliZing and service.

126.00
162.00

180.00
270.00
180.00/hr

49.00

For professional services rendered

I:;)(,
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Martin Galvin
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Additional Charges :

Amount
4/5/2017 Postage

0.67

Copying cost

0.60

4"/2017 Copying cost

3.50

4/14/2017 Copying cost

2.60

4/19/2017 Copying cost

0.40

Postage

0.46

4/2012017 Postage

5.46

Copying cost

6.70

Fax

3.85

Fax

3.15

t:ax

1.76

4124/2017 Postage

1.82

Copying cost

2.30

412512017 Postage

3.57

Copying coat

2.40

Fax

2.80

4128/2017 copying cost

1.00

Copying cost

1.80

4/28/2017 Postage

2.07

$46.90

Total additional charges

Name

Timekeeper Summary
Hours

o.4tf

Xlbert 'p. Barker
Scott A. Magnuson

48.60

Rate
220.00
180.00

Amount
$88.00
$8,748.00

El(.A000O03
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Invoice

Eagle Land Surveying, lLC
106WMainSt

Date

Invoice#

4/14/2017

1043

UnitD
Middleton. ID 83644

BillTo
Martin Galvin

PO Box ll5

Middlcf.on, ldabo 83644

P.O.No.

Terms

Project

2017032Galvin
Quantity

Description

Amount

Rate

Galvin Property, Old Middleton Road, Middleton, Idaho
8 Creato a road casement dcacriprion and exhibit map for att.omcy and coun c:asc.

50.00

Total

$400.00

Ex. B000004

445

400.00

92017/06/08 16:33:28

2 /5 -

F

•

1,_~#-M
JUN O8 2017

CANYON COUNTY CLERK

$DEPUTY

Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com

Attorneys for Defendant
IN THE DISTRICT COURT OF THE TlilRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
Case No.: CV-2016-6062

MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

DEFENDANT'S NOTICE OF
INTENT TO DISPUTE LEGAL
DESCRIPTION

Plaintiffs,

v.
CITY OF MIDDLETON,
Defendant.
COMES NOW, Defendant the City of Middleton (the "City"), by and through counsel,
and hereby provides to the Court and parties notice of its intent to continue to dispute the
proposed legal description for the prescribed easement as described and depicted in the exhibit
provided by Plaintiffs (the "Exhibit").
While the City maintains its position that there is no lawful prescriptive easement, if there

were a lawful prescriptive easement, the City intends to proceed with an evidentiary hearing and
call witnesses, cross examine the Plaintiff, and to offer exhibits and evidence that demonstrate a

DEFENDANT'S NOTICE OF INTENT TO DISPUTE LEGAL DESCRIPTION~ PAGE 1
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dispute of fact regarding the legal description proposed by the Plaintiff. Challenge to the legal
description of the Exhibit includes, but is not limited to:
1.

The City will provide testimony and exhibits showing that the Exhibit's legal

description of the length of easement is incorrect because it identifies portions of land that was
and is continuously used by the general public as a roadway known as Middleton Road.
Plaintiffs cannot have a prescriptive easement over the public right of way and therefore, the
length of the Exhibit's legal description is not accurate.
2. The Exhibit's legal description of the width of the easement is incorrect because
Plaintiff has made assertions in public hearings that are recorded in the meeting minutes of the
records of the City where Plaintiff asserted that the width is less than 20 feet.
The City intends to call the following persons to testify at the evidentiary hearing to
contest the Exhibit's legal description:
1. Mayor Darin Taylor: Mayor Taylor will testify on the assertions that

Mr. Galvin

made to the City Council on March 4, 2015 describing the disputed easement as being 16 feet
wide which contradicts the claimed 20-foot-wide easement proposed by Plaintiffs survey.
Mayor Taylor will also testify that Mr. Galvin asserted at that hearing, that the purpose of his use
of the easement was to check the ditch and to circle his field and check the bottom rows. Mayor
Taylor also has knowledge of the right of way known as Middleton Road which is used by the
public and that the Plaintiff's description of the easement goes 50 feet into Middleton Road.
2. Richard Gray: Mr. Gray is a licensed surveyor with Compass Land Surveying, PLLC
hired by the City who will testify on the City's proposed legal description for the dimensions of
the easement which are 16 feet wide and 1269.18 feet long. Mr. Gray will testify that the Point
of Beginning is determined at the Section line instead of 50 feet into the right of way known as

DEFENDANT'S NOTICE OF INTENT TO DlSPUTE LEGAL DESCRlPTlON - PAGE 2
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Middleton Road. Mr. Gray will als() testify to an exhibit of a surv<ty he has p«'.pared and wiil
compare/contrast his survey to the survey submitted by Plai_nti:ffa

3. Desirae Masterson: Mrs. Masterson is expeeted to testify on scope of use uf the

easement artx-t. Mrs, Masterson's testimony will .establish that the scope of use of the easement
\Vill

dictate an easement width less than the 20~foot-wide dim('.nsion proposed by Plaintiff-,.
4. 1\-fartin Galvin: Will be called by the City to testify as to the nature and scope of the

use of the e. asement and corroborate his testimony before (he City Council on .March 4, 2015.
The examination of Mr. G:alvin will also include th~~ historic use and purpose of the easement to
establish the appropriate dimensions for said easement.
The City reserves the right to supplement this list of \'ritnesses as more infommtion may
become available.

DAfED this %.___ day of Jui1e, 2017.
BORTON LAKEY LAW OFFICES

.,.-,·· ,.;-·

I. _..,.....

1j -·

H<i• ____ j···c..c.~~':--.// L-_f,..-~f.J------------------,-------------

Victor Villegas

t,.',,/ '

Attormyfor Deji.indanl
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day of June, 2017, J served a true an.d con-ect
I HEREBY CERTIFY thttt on the .....
copy of the foregoing by delivering the same to each of the follO\-ving individuals by the method
indicati.~d below, addressed as follows:
Albert P. Barker
ScottA. Magnuson
BARKER ROSHOLT & SIMPSON, LLP
1010 W. Jefterso11 St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Facsimile: (208) 344-6034

Mail
--- U.S.
Facsimile
·---- Email

___ Hand Delivery

DEFENDANT'S NOTiC:E OF !NTENTTq DISPUTE LEGAL DESCRlPTlON- PAGE4

449

I'--

.

1

_,
<C

:z

--

<.D
0 ::

0

-

•
Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

_F_IA.~~
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AUG O3 2017
CANYON ~O,UNTY CLl!RK

(2_(1""DEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.

CASE NO. CV-2016-6062-C
MOTION TO ENTER ORDER
REGARDING LEGAL DESCRIPTION
OF EASEMENT AND ENTER
SECOND AMENDED JUDGMENT

COME NOW, Plaintiffs Martin and Patricia Galvin by and through their attorneys of
record, Barker Rosholt & Simpson LLP, and hereby move this court to enter an order regarding
the legal description of the easement, and to enter a second amended judgment in this case,
attaching the legal description of the easement as proposed by Defendant. This motion is made
on the grounds and for the reason that the Defendant has submitted a record of survey prepared
by its surveyor Mr. Gray and Compass Land Surveying, PLLC, regarding the legal description for
the width and length of the easement, and Plaintiffs hereby agree that the judgment can be
entered using the survey prepared by Defendant.

MOTION TO ENTER ORDER REGARDING LEGAL DESCRIPTION OF EASEMENT AND ENTER
SECOND AMENDED JUDGMENT
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This request is supported by this motion, the Declaration of Scott A. Magnuson in support
thereof, and the records and pleadings on file with the court.
DATED this 1st day of August, 201 7.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1st day of August, 2017 I caused to be served a true and
correct copy of the foregoing MOTION TO ENTER ORDER REGARDING LEGAL
DESCRIPTION OF EASEMENT by the method indicated below, and addressed to the
following:
Joseph W. Borton
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

__x__ U.S. Mail, postage prepaid
_ _ Hand Delivery
_ _Facsimile
_ _ Overnight Mail
_x_Email

MOTION TO ENTER ORDER REGARDING LEGAL DESCRIPTION OF EASEMENT AND ENTER
SECOND AMENDED JUDGMENT
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

_F_IA . ~ ~ QM.
AUG O3 2017
CANYO~~UNTY CLERK

l_oDEPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GALVIN and PATRICIA )
)
L. GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.

CASE NO. CV-2016-6062-C
DECLARATION OF SCOTT A.
MAGNUSON IN SUPPORT OF
MOTION TO ENTER ORDER
REGARDING LEGAL
DESCRIPTION OF EASEMENT AND
ENTER SECOND AMENDED
JUDGMENT

---------------)

I, SCOTT A. MAGNUSON, hereby declare and state as follows:
1.

I am associate attorney at Barker Rosholt & Simpson LLP, attorney of record for

Plaintiffs in the above-captioned matter, and if called as a witness herein, I could and would
testify competently to the following based upon personal knowledge.
2.

On April 27, 2017 the Court heard and denied Defendant's Motion for

Reconsideration, denying the request to reconsider the prior decision granting Plaintiff's Motion
for Summary Judgment, and denying the request to reconsider the Order Granting attorney Fees
and Costs to Plaintiff. See Order on Defendant's Motion to Reconsider. In the Court's order, the
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Court set a hearing for Thursday, June 22, 2017, at 1:30 p.m. to allow Defendant the opportunity
to contest the legal description, as previously submitted by Plaintiff of the easement attached to
the Amended Judgment.
3.

On or about May 11, 2017, Plaintiffs' counsel served and filed a second affidavit

and supplemental memorandum of costs and fees.
4.

Counsel for the parties disagreed as to the overall scope of the evidentiary

hearing. As such, the parties agreed to have a telephonic status conference with the court
regarding further clarification pertaining to the scope of any objections, and the evidentiary
hearing.

5.

The Court held a telephonic status conference on June 8, 2017, Defendant's

deadline for any and all objections pertaining to the legal description of the easement and
regarding attorney's fees and costs.
6.

The attorneys agreed to vacate the June 22, 2017 hearing date, with an

understanding that the court would set a hearing in July, at the parties' request-dictated by
what, if any objections were filed by Defendants.
7.

Later that day, on June 8, 2017, Defendant filed and served Defendant's Notice of

Intent to Dispute Legal Description. See Notice of Intent to Dispute Legal Description.
8.

The City challenged Plaintiffs' survey and exhibit, because the proposed survey

inadvertently included as a portion of the easement's length that traversed onto Middleton Road,
a public road. Id.
9.

Additionally, the City stated, "[t]he Exhibit's legal description of the width of the

easement is incorrect because Plaintiff has made assertions in public hearings that are recorded
in the meeting minutes ofthe records of the City where Plaintiff asserted that the width is less

DECLARATION OF SCOTT A. MAGNUSON IN SUPPORT OF MOTION TO ENTER ORDER
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than 20 feet." Id at p. 2, ,2 (emphasis added). Upon review of Defendant's Notice of Intent to
Dispute Legal Description, it appears Defendant was referencing the March 04, 2015 city council
meeting. Defendant's Notice ofIntent to Dispute Legal Description.
10.

Attached hereto as Exhibit 1 is a true and correct copy of the March 04, 2015

Record of Proceedings for the Middleton City Council Meeting. I obtained these documents in
November 2015 from the City of Middleton in response to a subpoena issued to the City in
conjunction with the misdemeanor trespass (that was dismissed by the Prosecutor) case against
the Galvins over this easement issue. Galvin's testimony commences on page 7.
11.

The City listed as a witness for the evidentiary hearing Mr. Richard Gray, "a

licensed surveyor with Compass Land Surveying, PLLC, hired by the City who will testify on
the City's proposed legal description for the dimensions of the easement ... Mr. Gray will also
testify to an exhibit of a survey he has prepared .... " Defendant's Notice of Intent to Dispute
Legal Description at pp. 2-3, ,2.
12.

Defendant did not attach the proposed exhibit from Mr. Gray to its Notice. I

attempted to contact the City's counsel upon receipt of the Notice of Intent to Dispute Legal
Description. The day after, June 9, 2017, I requested a copy of the proposed description of the
easement prepared by Mr. Gray. That day I received from the City's attorneys a draft exhibit
drawing that depicted the easement with sixteen (16) feet dimensions, and less the fifty (50) feet
traversing Middleton Road.
13.

On June 9, 2017, counsel met and conferred, telephonically, regarding the case. I

indicated that, I believed the Galvins would likely stipulate to the City's survey and exhibit, once
I had an official copy to review. I further inquired if the City would stipulate to their own exhibit
as the dimensions of the easement, and suggested both attorneys confer with their clients.
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14.

On June 15, 2017, I inquired if the City had a final copy of the record of survey

prepared by Mr. Gray, and if the City would agree to a stipulation on its proposed width and
length based on Gray's survey. On Friday, June 16, 2017, Counsel indicated that the City was
agreeable to the width and length per the Gray survey, and later that day he forwarded the
official stamped copy.
15.

Attached hereto as Exhibit 2 is a true and correct copy of the easement legal

description and exhibit as forwarded by counsel for the City, prepared by Mr. Gray and Compass
Land Surveying, PLLC.
16.

The parties have attempted to enter into a stipulation regarding the width and

length of the easement, however have been unsuccessful to date.
17.

The Galvins are willing to accept the width and length and legal description as

proposed by the City in Mr. Gray's record of survey as attached hereto as Exhibit 2. The only
phrase that is somewhat inaccurate on the survey is the title, which states, "City of Middleton to
Martin C. Galvin." The court could cross that out, or leave it, as substantively it does not alter the
legal basis for the summary judgment entered by this Court.
18.

The Galvins request that the Court enter an order fixing the length and width of

the easement pursuant to Mr. Gray's record of survey, and enter a second amended judgment in
this case attaching the Gray survey, as the evidentiary hearing is unnecessary.
19.

I declare under penalty of perjury under the laws of the State ofldaho that the

foregoing is true and correct.
DATED this pt day of August, 2017.

and Patricia
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1st day of August, 2017, I caused to be served a true
and correct copy of the foregoing DECLARATION OF SCOTT A. MAGNUSON by the
method indicated below, and addressed to the following person:
Joseph W. Borton
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
_ _ Hand Delivery
_ _Facsimile
_ _ Overnight Mail
_x_Email
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RECORD OF PROCEEDINGS
IIDDLEION CnYCOUNcl. MEETING
IIARcH4,2015

The City Councll Mealing of March 4, 2015 was called to Older by Mayor Taylar at 6:37 p.m.

Roll Call: Council Members, Carrie Huggins, Rob Kiser, Bewrtee Funw and Council Prwldent

Lenny Riccio were prNent.

Mayor Taylor declared a quorum of Councll Members

praaent.

and proceeded with Councll

buah,es.

Mayor Taylor Introduced the following City afficlals In attendance: City Engineer Amy Woodruff
of CMI Dynamics. City Attorney Chris Yo,gason of Yo,gaaon & At8oclatea. Middleton Police
Chief Brian Zimmerman and City Clerk/Tnta111W Paufht Newman.

Motion: Motion by CowlcH President Riccio to aooept the agenda as posted was seconded by
Council Member Furner and carried unanlrnaualy.

Admltabatlw Actlon/Conaenl Agenda:
3. Mayor Taylor introduced the Item and 8nlWlnd Councll'a queatlonl.

a. PayroO and mlecellaneoua accounta payable
Motion: Mallon by Council President Rfccia to approve 1he C'awant Agenda Ham was
seconded by Council Member Huggins and carried unanimously.
New Busl118N:

4a. Consider approving Special Events Permit for Helplng Hande ChlH Cook-off and a

...,,1,-.

Mayor Taylor Introduced the Item and mt11d Councl'a questions.

Mayor Taylor asked if anyone In the audience would like 1D speak on this Item: Sob Claridge
from Helping Handa spoke about the success of the chRI 000k off over the )481r& and how nhaa
grown. He then thanked the Mayor and Councl for their help and answered any or their

questions.
Motion: Motion by Councll President Riccio tD approve Special Events Pennlt for Helping
Hands Chlll Cook-off and a waiver of fees waa seconded by Councl Member Huggins and
carried unanmously.
4b. Conalder approving Special Events Permit for MCHAT Healh Fair and ComllKlnlty 5k
Run 4 Fun and a waiver of fees.
Mayor Taylor introduced the Item and anawenKI Council'• queationa.

Mayor Taylor asked I anyone In the audience would Ike to speak on this Item: None
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Mallon: Motion by Councl Prasldent Riccio to appn,ve Special &ants Permit for MCHAT
Heallh Fair and Cornnunlly 6k Run 4 Fun and a waiver of feel was seconded by Councl
Member Kiser and carried unanimously.

4c. Consider approving Special Events Permit for 0..18 Summer Feeding Program and a
walvw of faea.
Mayor Taylor inlruduced the Item and answared Coll"lclra questions.
Mayor Taylor asked if anyone In the audience would Hke to speak on this Item: none.
Mallon: Motion by Council Pnlsldent Riccio to approw Special Events Permit for Oasis
Summar Feeding Program and a waiver of fees waa seconded by Council Member Huggins and
carried unanimously.

4d. Conald•waMna ,._ for Nampa Soya and Glrla Club Speclal Events Pennlt
pn,vloualy approwd.

Mayor Taylor lnlruduced the Item and informed Councl that the proper paperwork had not yet
been received so no action waa 1akan on the Item.

4e. Conelder acknowledglng Communltl• In Motion 2040 • the regional tranaportatlon
plan.
Mayor Taylor introduced the Item and answered Councll'a questions.
Mayor Taylar asked If anyone In the audience would Ilka 1D apeak on this Item: none.

Molon: Motion by Council Pr9aldent Riccio to ac:knowledge Communltllas In Motion 204 aa the
regional transportation plan was seconded by Ccu1cil Member Kiaer and carried unanlmoualy.
4g. Conalder approving Tuk Order No. 2 with Keller Auoclaa Inc. for WNt Middleton
Waetewater Collec:tlon Plannlng ltucly In an amount not to exceed $34,445.
Mayor Taylor iltroduced the Item and anSW9l8d Council's questions.

J

Larry Rupp with Keller .Asaoclates spoke about the study and how the model works.

I

Councl member Huggins asked about Iha sawer firld and If the ttem was budgeted for. Mayor
Taylor responded that the Item was budged for and there are adequate funds to cover the

I

expendHure.
Motion: Motion by Council President Riccio tq approve Task Order No. 2 with Keller Associates
Inc. for West Middleton Wastewater Collection Planning Study In an amount not to exceed
$34,446 was l8COl'lded by Council Member Furner and carried lDUllmoualy.
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4f. Consider approving Task Order No. 1 with Keller Associates Inc. for publlc sewer
system engineering setvicea for the Emmett Road 11ft station and force main In an
amount not to exceed $124,730.
Lany Rupp of Keller Associates safd that a study should be done before approving. Mayor
Taylor recommended Council table the Item. No action was taken.

4h. Conald• conftnnlng the Mayor's appointment of Breit Bishop to the Urban Renewal
District Board or Directors.

Mayor Taylor Introduced Mr. Bishop to the Council and he explained his background to the
Council and answered questions.
Council President Riccio asked why he wanted to be Involved with the Urban Renewal Dlsbict
and Mr. Bishop responded that he likes to be involved in the community and, when speaking
with Mayor Taylor, Mr. Taylor had expresaed that Mr. Bishop's construction background would
be beneficial.
Mayor Taylor then appointed Bret Bishop to the Urban Renewal District Board of Directors.

Motion: Motion by Council President Riccio to confirm the Mayor's appointment of Brett Bishop
to the Urban Renewal District Board of Dhctors was seconded by Col.l'lcll Member Huggins
and canted unanfmously.

41. Consider approving T•k Order 15-1 with Horrocks Engineers In an amount not to
exceed $5,257.50 for Intersection evaluations and to review a traffic impact study for
West Highlands Ranch Estates Subdivision pending appllcatlon.
Mayor Taylor Introduced the Item and anawered Council's questions.
Middleton Polee Chief Brian Zimmerman advised that there have been twenty four (24)
acciden1B at HWY 44 and Murphy St in the l88t three years and added that the Intersection at
HWY 44 and Skyline also needs to be evaluated.
Council member Huggins asked If this study would come out of the streets fund and Mayor
Taylor answered that yes it would.

Motion: Motion by Council President Riccio to approve Task Order 15-1 with Horrocks
Engineers in an amount not to exceed $5,257.50 for Intersection evaluations and to l'9View a
traffic Impact study for West Highlands Ranch Estates Subdlvlaion pending application was
seconded by Counclf Member Furner and carried unanimously.
4t. Consider approving agreement with the developer of Powder Rlvw lubdivialon No. 2
Mayor Taylor introduced the Item and answered Council's questions.
Mayor Taylor asked if anyone in the audience would Ike to speak on this item: none.
Page3
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Motion: Motion by Council Pntaldent Riccio to approve agreement with the developer of
Powder Rlwr Subdivision No. 2 was seconded by Council Member Hugglna and canied
unanimously by roB can vote.

Am. Consider approvlna ftnal plat for Pawder River 8uldvlllon No. 2
City Engineer Woodruff introduced the item and answered Counclrs questions and

recommanded the plat for approval.

Councll Praaldent Riccio aaked regarding the recant agl'88ment If II there a need to nmnnce
the Instrument number and slab on grade requlnment. Etvnaer Woodruff raeponded that she
does not believe that it la neceaeary but that she would defer to Mayor Taylor and the City
Attorney. Mayor Taylor concurred that the recorded davalopment ag'98ment wtn show as a
encumbranGe on those lots and moat people only obtain an 8 ~ x 11 copy of their plats so the
mora benefit la done by the recorded agreement.
Motion: Motton by Councfl Praaldent Riccio to appn:,ve flnaf plat for Powder River Subclvfalon
No. 2 was seconded by Council Member FLITl8I' and carried unanimoUBly.

Oldlluslnliss:

, Se. Conelder approving Ordnance 518, tlllrd llllldlng.

AN ORDINANCE OF THE CITY OF MIDDLETON, CANYON COUNTY, IDAHO,
AMENDING TITLE 4 OF THE MIDDLETON crrv CODE. UPDATING AND
CLARIFYING BUILDING CODE REGULATIONS, UPDATING THE
REGULATIONS FOR MOBILE HOMES AND MANUFACTURED HOMES,
UPDATING AND CLARIFYING FENCE STANDARDS. UPDATING OFFSTREET PARKING REQUIREMENTS, MODIFYING THE STANDARDS FOR
COMMERCIAL AND INDUSTRIAL DEVELOPMENTS, AND PROVIDING AN
EFFECTIVE DATE.
City Attorney Yorgaaon pr911nted the Item and anaweAld Councl'a queetions.

Motton: Motion by Council Preafdent Riccio to read by tftle only was l8COllded by Council
Member Kiser and carried unanimously, and the ordinance was raad by tHfe only.
Motion: Motion by CoLllcl President Riccio to app,ova Ordinance 550 was aacondad by
Council member Kiser and carried unanlmoualy by roll call vote.

Sb. Conelder approving Ordinance 113, NCOnd rwadlng.

AN ORDINANCE OF THE CITY OF MIDDLETON, CANYON COUNTY, IDAHO,
AMENDING TITLE 7 OF THE MIDDLETON cnY CODE, AMENDING THE
Page4

Middleton CJt;y Council Meeting March 4, 2015

461

. .

-

-

RECORD OF PROCEEDINGS

WATER AND SEWER REGULATIONS, UPDATING AND REORGANIZING THE
PARK REGULATIONS, CREATING A NEW CHAPTER REGULATING NONSUBDMSION DEDICATIONS AND VACATIONS OF RIGHT-OF-WAY,
UPDATING THE STANDARDS FOR RIGHT-OF-WAY EXCAVATIONS,
UPDATING SIDEWALK MAINTENANCE AND REPAIR STANDARDS,
RELOCATING STORMWAlER REGULATIONS AND PROVIDING AN
EFFECTIVE DATE.
Clly Attorney Yorgaon presented the item and anawel'8d Council's questions.
Mallon: Motion by Council President Riccio to raad by title only WU aecondad by Council
Member Kiser and canied unanimously, and the ordinance was 188d by tlfle only.

Sc. ConaJder approving Onllnance 654, w:ond 1Ndlng.
AN ORDINANCE OF THE CITY OF MIDDLETON, C.ANYON COUNTY, IDAHO,
AMENDING TITLE 8 OF TI-IE MIDDLETON CITY CODE UPDATING NUISANCE
REGULATIONS, MAKING MINOR CHANGES TO THE CROSSCONNECTION
RESTRICTIONS, UPDATING THE CLEAN AIR ACT TO COMPLY WITH THE
IDAHO DEPARTMENT OF ENVIRONMENTAL QUALITY AND PROVIDING AN
EFFECTIVE DATE.
City Attomey Yorgason p,aaent8d the item and 8l'IIW9l1ld Councll'a queallona.

Motl•: Motion by Councll President Riccio to 1118d by title only was seconded by CouncH
Member Kiser and carried unanlmoualy, and the ordinance was raad by title only.

Id. Conelder approving Ordinance Ill, second nNldlng.
AN ORDINANCE OF THE CITY OF MIDDLETON, CANYON COUNTY, IDAHO,
AMENDING TITLE 9, CHAPTER 1 MAKING MINOR MODIFICATIONS TO THE
FIRE CODE, AMENDING CHAPTER 2 TO REMOVE REFERENCES
DUPLICATIVE OF STAlE CODE AND CONSOLIDATING FIREWORKS
REGULATIONS, AND PROVIDING AN EFFECTIVE DATE.
City Attorney Yorgason pnll8nted the Item and anawerad Council's queationl.

Moll•: Motion by Councll President Riccio to read by tHle only was aeconded by Cotn:il
Member Kiser and camed unanimously, and the onHnance was read by tllle only.

PageS
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le. Conalcler approving Ordinance 118, second INdlng.
AN ORDINANCE OF THE CITY OF MIDDLETON, CANYON COUNTY, IDAHO,
AMENDING TITLE 10 OF THE MIDDLETON CITY CODE, UPDATING
DISORDERLY CONDUCT REGULATIONS, CONSOLIDATING LOITERING
OFFENSES, UPDATING CONTROLLED SUBSTANCES, RELOCATING
DEFINITIONS, REMOVING CONCEALED WEAPONS REGULATIONS TO
RELY ON STATE CODE, MAKING MINOR MODIFICATIONS TO ANIMAL
'CONTROL, ADDING REGULATIONS FOR BITING ANIMALS AND PROVIDING
AN EFFECTIVE DATE.
City Attorney Yorgason prmented the item and answnd Councra queetiana.

Motion: Motion by Council P'98ident Riccio to 1'98d by title only was seconded by Council
Member Kiser and canted unanimously, and the ordinance was 198d by tllle only.

If. Consider approving Ordnance NT, NCOlld racllng.
AN ORDINANCE OF THE CITY OF MIDDLETON, CANYON COUNTY, IDAHO,
AMENDING TITLE 11 OF THE MIDDLETON CITY CODE, MODIFYING SPEED
RESTRICTIONS, STOPPING, STANDING AND PARKING STANDARDS,
RELOCATING DEFINITIONS AND PROVIDING AN EFFECTIVE DATE.
City Attorney Vargason presantad the Item and anawerad CCUlcll's queationa.
■Dion:

Motion by Colmcll Pl88Jdent Riccfo to 188d by tille only MIS seconded by COuncll
Member Klaer and canted unanlmously, and the ordinance was read by 1itle only.

eons••

apprvv1ng the Third A111enc1ment to anc1 RNta1anent o1 Joint Exen:1ae r1
5g.
Powe,. Agreement For the PurpoH of Creating a Mufti.County/City Houelng Authority to
Foe1llr Homing Development In the Jurlacllctlona of Participating Publlc .Agenclee (an
amended agnNH111tntwllh IICHA to provide low-Income hau9lng In lllddlaton).

Mayor Taylor praaented the Item and answerad Council's queatlona.
Council President Riccio commented that the applicant did not provide all of the Information he

had requeated.

I

Malon: Motion by Councll Pntsldent Rk:do to approw the Third Amendment to and

Reatatement of Joint Exerdae of Powers Agreement For the Purpose of Creating a Mulll-

Couniy/City Housing Authority to Foster Housing Development In the Jurladlcllona of
Participating PubHc Agencies (an amended agreement with SICHA to provide low-Income
housing In Mlddlaton) was seconded by Council Member Furner and carried unanimously by roll

cal vote.
Middleton City Council Meeting March 4, 2015

. ~:·

.

..."':

.'

Page6

463

........ :\··-:.·

;.

..

•

-

RECORD OF PROCEEDINGS

Mayor Taylor declarad a reC888 and then reconvaned the mealing.
4k. Coneider ratifying land conveyance from the City to Luna Property Tnad LLC.

Mayor Taylor pn,aented the item and anewered CoL11cif1 questions.
Mayor Taylor asked If anyone in 1he audience would Ilka to speak on this Item:
Martin GaMn asked for clarfflcatlon that the City wll acqulla the l'98t of the thflty (30) foot rightof-way over to the Matzgar's property and Mayor Taylor re1ponded that yea that was the
agreement. Mr. Galvln said that he bella"9B It Is bast to haw all documenll and contracts to be
signed at the same time. Mr. GaMn then epoka about the history of the a,aa, owns 22 aCl88
that Join the property being discussed In this Item. Thera la a Joint road between the two
properties that has a pin placed In it designating whara each prapar1y starta and stopa, years
ago 1he Black Canyon lrrtgatlon District atated that the pin was further on the Luna Pn:Jperty. Mr.
Galvin alao has a drain ditch at the bottom of the 22 acraa. Mr. Galvin said that as new land
ownera have come along they hllV9 written lettera of legal rights to use the drain ditch
1he road for access In order to cln:fe the flelde. Ha •Id that In 2011 when Mr. LI.ma first bought
the property he said that h would recognize Mr. Galvin's legal right& and then Mrs. Luna called
him to ask If they could walk along his 22 acn,s. Mr. Galvfn 881d that he explalnad 1hat
thruughout his property the canal get& very deep and he could not grant them rtght-of-way on
Black C&nyon's 111ht-of-way 8\WI though he awna the grollld. He alao added lhat many people
trespass along the canal but that he has denied anyone that has asked. He then sta1.8d that
since he denied Mrs. Luna the opportunity to walk around Is 22 acna· aha denied him the abilly
to use the road he had been driving on far 85 yaara and helped bulld. He tha'I decided that he
was going to move hia dttch to the 80Uth and waan1 going to carry a lot of gravel In he would
Just have a dirt road aaoa1 which would also help the neighbor to the eaat. When ha and the
~ he hlnad were surveying the road he said that they were thraatenad to be shot by Mr.
Luna. Mr. Galvin said that after the surwy was complete he found the survey Unes to be
consistent wllh what the aurw,yor Mr. Luna had hll8d found. He then aaked the Mayor and
Council to consider his legal rlghla to LIie the road since the City owned half d the road and
atalad 1hat he was Wll'Y happy wHh the agnanent the Cffy had made with Mr. Luna.

•well•

James Nunley asked why he was not made aware of this purchaae since the south W88tam end
of N. Middleton Rd. Is part of his •eement and also wanted to know what the City wDI be
responsible for now on that piece of land. Mayor Taylor asked City Attorney Yorgaaon to look
Into whose oblgatlon It is to Improve the approach from Middleton Rd. at the norlh end of parcel
#4ofthe record of survey fnatrument#2014-042887. Mr. Nunley then said that Mr. Alalre
mowd his water to low end the ladder wlll go down so It will flow back up hil which Mr. Alalre
put a culvert In ao now ha Is unable to get water even 90ft. Mr. Nunley then said that alnce the
go and 11a Into and put his water in.
Clly has purchased the land making it pubic land he
Mayor Taylor asked Mr. Nunley why Mr. Allalra denied him water and tore up his lt'IVllfon last
year and Mr. Nunley said that he did not know why. He said that he asked Mr. Allaire why and
that he would answer by pointing a fln,arrn at him. Mayor Taylor asked him the name of his
attorney and he anawered that la was Al Barker, Bl Pope and Ryan Hinson all from different

i

I

I

wtn

firms.
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Marlin Gelvin said that I lhe City could acqun the 680 ft. It would solve a lot of pn,blema and
would be wlllng to help the Clly pll'dlase It. Mayor Taylor thanked Mr. Galvin for offering and
n,sponded knowing the relatlonshlp between Mr. Galvin and the owners of that property he
thinks It Is best that the City work with •ch party indlvldually.
Gloree Galvin 881d that• spring is coming along It la soon time to start irrigatlrag, trapping
gophers and apraying waadB ao as far• accaaa up the road she wanted to clarify that the City
owns acceaa to 1he road now. Mayor Taylar raaponded that Y9S that was corrad:. Ma. GaMn
then asked If they could then use the road and inquired about a fence being built on the property
pun:hasad by the City. Mayor Taylor raaponded that they did not have accaaa to the road and
that he has put a stop hold on the fence project as It la In the City right-of-way. He also added
lhat 800888 lo the road may change 88 the prooess conllnuaa.
James Nunley asked when he would be able to find out about his Irrigation and water rights that
are on the City's land and Mayor raaponded that he should know by April 2015.

Council Member Huggins asked for clartffcatfon lhat this conwyance Is the next step to get the
rest of the right-of-way In the futunl and Mayor Taylor responded that Is was.
Motion: Motion by Counoll Praaident Riccio to ratify land conveyance from the Ctty to Luna
Property Trust LLC was aeconded by Council member Kiser and canted unanimously.
4o. Consider approving Ordinance 512, ftrat ...Ung.

AN ORDINANCE OF THE CITY OF MIDDLETON, CANYON COUNTY, IDAHO,
AMENDING TrrLE 8, CHAPTER 1 OF THE MIDDLETON CITY CODE,
UPDATING THE GENERAL SUBDMSION AND DEVELOPMENT
REGULATIONS; AMENDING TITLE 8 CHAPTER 2 MAKING MODIFICATIONS
TO AND STREAMLINING THE SUBDIVISION PROCEDURES; AMENDING
TITLE 8, CHAPTER 3 UPDATING DESIGN AND DEVELOPMENT
STANDARDS, INCLUDING ROAD STANDARDS; AMENDING TITLE 6,
· CHAPTER 4 UPDATING INSPECTION REQUIREMENTS: MAKING MINOR
MODIFICATIONS TO TITLE 8, CHAPTER 5 AND CHAPTER 8, AND
PROVIDING AN EFFECTIVE DATE.
City Attorney Yorgason presented the item and answered Council's questionl.

Mallon: Motion by Council Prealdent Ricco to read Ordinance 562 by title only was seconded
by Councll Member Kiser and canted unanimously, and the ordinance was rNd by tltla only.
City Engineer Waodndf reported:

Concord wa1Br AIQOD§tructlon prplact- the proJact Is subatantlally complete. Council wiU
see a final payout at the next Council meeting.

Concord aawar proiect-the project Is subetantially complete. Councll wlll see a final pay
out at the next Council meeUng.
Council Member Kiser aked how the old holes In the ground are filed where the old
large blue pipe was. Engineer Woodruff responded that pvc pipe was In steel casing,
MldcDeton City Council Meeting March 4, 2015
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there ware no apaoe18, and the 8laal casing was Juat placed In the gl'Oll'ld and becldlled
around It so when that was exposed the pipes wera filled with grout and then backfilled
Iha excavation with pit run.

· kPQCPld §1. raoonatryctipn prplact- pn,conatructlon meeting was held and a notice to
procaad has been laaued and the effecllve data Is March 9, 2015.
Cenwpn VIiia Proiect- ~ on getting the Mfddlemn supplemental specification
ftnaRzed.
M@ppJng- updating Middleton Connects to reflect the recent Council appruved plafflng

and road COt18lructfon proJects.

4J. Consider adoplng Ordinance No. 118 amending Flscal Year 2014-2015 budget.
City Clerk/Treasww Newman preaentad the Item and answered Counclra qUlltiona.
Mayor Taylor aakad If anyone In the audience would Ilka to speak on this Item: none.

Mayor Taylor •ked if anyone In the audience would llke to speak on this Item: none.

llollon: Motion by Cculcll Pr9aldent Riccio to raad Ordinance No. 558 by amending Flacal
Year 2014-2015 budget by tlfle only waa aeconded by Councll Member Kller and carried
unanimously, and the ardlnanoe wae read by title only.
Mallon: Motion by Council Pmldent Riccio to wafw the three ra1ding and adopt Ordinance
No. 658 amendq Fl8caJ Year 2014-2016 budget was aeoonded by Councl Member Kiser and
carried unanlmou&ly by roll call vote.

Councll Commenta: None
Mayor's Comments:

Ryan Anderaon 1881gned from his l9C8III employment by the City of Mlddleton; he want
to work for lntarmountaln Gas Company. Mayor along with the Pubic Works Foreman
interviewed applcanfB and offa.ed the job Terrall Mendlve to one who acceptad and wll
begin working on March 23, 2015.

!

Ij
i

I

4n. Consider approving Ordinance 1151, first raadlng.
AN ORDINANCE OF THE CITY OF MIDDLETON, CANYON COUNTY, IDAHO,

AMENDING TITLE 5, CHAPTER 1 OF THE MIDDLETON CITY CODE MAKING
MINOR MODIFICATIONS; AMENDING TITLE 6 CHAPTER 2 UPDATING THE
ZONING AND LOT USE TABLES; AMENDING TITLE 5 CHAPTER 3
UPDATING AND CLARIFYING THE ADMINrSTRATIVE PROCEDURES:
UPDATING THE DEVELOPMENT AGREEMENT PROCEDURES IN TITLE 5,

CHAPTER 4; AMENDING TinE 6, CHAPTER 6 UPDATING THE DESIGN
Page9
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REVIEW REGULATIONS; MAKING MINOR MODIFICATIONS TO TlnE 6,
CHAPTER 6; AND PROVIDING AN EFFECTIVE DATE.

Motion: Motion by Council Praaldent Riccio io table the Item until the March 18, 2015 meeting
was seconded by Councl Member Kiser and carried 11'181'1imously, and the ordinance was

read by tftle only.

Molon: Motion by Councl Pr8aident Riccio to adjourn the meeting was seconded by Council
Member Huggins and canied 1.11anlmously.
Mayor Taylor declared the meeting adjoumed at 10:12 p.m.

ATTEST:

I
i

1

i

l

I

I
I
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COMPASS LAND SURVEYING, P.LLC.
623 11 th Ave. South
Nampa, Idaho 83651

-

Telephone: (208) 442-0115
Fax: (208) 327-2106
Email: rgray.cls@gmail.com

Client: City of Middleton
Date: June 6, 2017
Job No.: 4017
CITY OF MIDDLETON TO MARTIN C. GALVIN
EASEMENT DESCRIPTION

A 16.00-foot-wide strip of land for an Ingress - Egress Easement, being a portion of the SW 1/4 SW 1/4 of
Section 32, Township 5 North, Range 2 West, Boise Meridian, Canyon County Idaho, more particularly
described as follows:
Commencing at a found 3 inch diameter illegible aluminum disk marking the SW corner of said SW 1/4
SW 1/4, (section corner common to sections 31 and 32 of Township 5 North, Range 2 West, and sections 5
and 6 of Township 4 North, Range 2 West), said corner bears S. 00° 08' 41" E., a distance of 2639.82 feet
from a found 3 inch diameter brass disk stamped "LS 687 9/15/80" marking the NW corner of said SW 1/4,
(West 1/4 corner);
Thence along the southerly boundary of said SW 1/4 SW 1/4, N. 89° 50' 33" E., a distance of 50.00 feet to
the easterly right of way of Middleton Road which is the POINT OF BEGINNING of this description;
Thence continuing along the southerly boundary of said SW 1/4 SW 1/4, N. 89° 50' 33" E., a distance of
1269.18 feet to a found 5/8 inch diameter iron pin stamped "Sullivan PLS 13446" marking the SE corner of
said SW 1/4 SW 1/4, (W 1/16 corner common to section 32 Township 5 North, Range 2 West, and section 5
Township 4 North, Range 2 West);
Thence along the easterly boundary of said SW 1/4 SW 1/4, N. 00° 06' 39" W., a distance of 16.00 feet to a
point;
Thence leaving said easterly boundary and parallel with the southerly boundary of said SW 1/4 SW 1/4,
S. 89° 50' 33" W., a distance of 1269.19 feet to the easterly right of way of said Middleton Road;
Thence S. 00° 09' 14" E., a distance of 16.00 feet to the POINT OF BEGINNING.
This parcel contains 20,307 square feet or 0.47 acres more or less.
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

_F_IA.~ /j) qM.
AUG O3 2017
CANYONfqU~TYCL!RK
~EPUTY

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTINC.GALVINandPATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.

CASE NO. CV-2016-6062-C
NOTICE OF HEARING ON MOTION
TO ENTER ORDER REGARDING
LEGAL DESCRIPTION OF
EASEMENT AND ENTER SECOND
AMENDED JUDGMENT

PLEASE TAKE NOTICE that the hearing on Plaintiffs' Motion to enter order regarding
legal description of easement and to enter a second amended judgment attaching the legal
description of the easement as proposed by Defendant will be held in the above-entitled Court,
before the Honorable George Southworth on Thursday, August 24, 2017, at 9:00 a.m., or as soon
thereafter as counsel may be heard.
DATED this 1st day of August, 2017.

NOTICE OF HEARING ON MOTION TO ENTER ORDER REGARDING LEGAL DESCRIPTION OF
EASEMENT AND REQUEST TO PREPARE AND ENTER SECOND AMENDED JUDGMENT

471
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 1st day of August, 2017 I caused to be served a true and
correct copy of the foregoing NOTICE OF HEARING by the method indicated below, and
addressed to the following person:
Joseph W. Borton
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

___x_ U.S. Mail, postage prepaid

__ Hand Delivery
_ _Facsimile
__ Overnight Mail
_x_Email
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CANYON COUNTY CLERK

J COTTLE, DEPUTY CLERK
Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

Case No.: CV-2016-6062

DEFENDANT'S OPPOSITION TO
PLAINTIFFS' MOTION TO ENTER
ORDER REGARDING LEGAL
DESCRIPTION OF EASEMENT
AND ENTER SECOND AMENDED
JUDGMENT

Plaintiffs,

v.
CITY OF MIDDLETON.
Defendant.

COMES NOW, Defendant the City of Middleton (the "City"), by and through their
attorney of record, Victor Villegas of the firm Borton-Lakey Law Offices, and hereby submits
this Opposition to Plaintiffs' Motion to Enter Order Regarding Legal Description of Easement
and Enter Second Amended Judgment.

FACTS & COURSE OF PROCEEDINGS
This court entered its Ol'der granting the Plaintiffs' Motion for Summary Judgment on
March 6, 2017.

This Court also entered Judgment on March 6, 2017, declaring that a

prescriptive easement existed and granting a permanent injunction.

DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION TO ENTER ORDER REGARDING LEGAL
DESCRIPTION OF EASEMENT AND ENTER SECOND AMENDED JUDGMENT - PAGE I
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The City filed its Motion for Reconsideration on March 20, 2017, arguing inter alia that
the Court's judgment lacked a sufficient legal description of the prescriptive easement area. That
error was caught by the Plaintiffs and therefore Plaintiffs filed a Motion on March 20, 2017, to
unilaterally add a legal description that was not created until after the Judgment was entered.
Plaintiffs' counsel noticed his request for oral argument on April 27, 2017.

A proposed

Amended Judgment was submitted by Plaintiffs to this Court that included a survey and legal
description from surveyor Jeremy Fielding with Eagle Land Surveying LLC (the "Fielding
Survey"). The Fielding Survey, dated March 18, 2017, described the proposed prescriptive
easement as being 20 feet wide and 1,319.18 feet long with the point of beginning starting in the
middle of Middleton Road.
This Court signed the Amended Judgment, which contained the Fielding Survey on
March 29, 2017.
The City filed its Opposition to Plaintiffs' Motion to Alter or Amend Judgment on
April 13, 2017 arguing that the Amended Judgment should not have been signed because: (1)
The City was not given notice and an opportunity to be heard before the Amended Judgment was
signed; and (2) the Amended Judgment contained a survey which was not part of the record on
summary judgment and therefore could not be included. After oral argument, this Court set the
matter for an evidentiary hearing and gave the City an opportunity to contest the dimensions of
the prescriptive easement that was described in the Fielding Survey.
On June 6, 2017, the City filed its Notice of Intent to Dispute Legal Description, which
challenged the character, width, length and location of the easement. Specifically, the Citfs
objection provided to the Court and the Galvins that there is conflicting evidence of a disputed
fact which was material to this case; to wit: the character, width, length and location of the

DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION TO ENTER ORDER REGARDING LEGAL
DESCRIPTION OF EASEMENT AND ENTER SECOND AMENDED JUDGMENT - PAGE 2
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The Defendant has brought forth evidence of dimensions that do not match what was

provided to the Court by the Fielding Survey.
The parties, through counsel, have worked diligently to resolve this matter without a
hearing and to save the Court and parties additional time and expense. However, the City will
not sign a stipulation without the Galvins • acknowledgment that there was a genuine dispute of
fact between the parties over the dimensions of the easement.
ARGUMENT
I. Entry of The Amended Judgment Without An Evidentiary Hearing Violates The City's
Due Process Rights Unless The Court Acknowledges That A Genuine Issue For Trial
Existed.

As this Court is fully aware, the City was initially prejudiced by the entry of the
Amended Judgment on March 29, 2017, without an evidentiary trial on the dimensions of the
easement as set forth in the Fielding Survey because that evidence was not produced at the
summary judgment stage. That is precisely why this Court gave the City an opportunity to file
an objection. As a threshold matter, this Court must determine whether there is legal authority to
grant the relief requested by the Galvins, unless both parties enter into a stipulation for the entry
of a judgment with an acknowledgment by this Court that a genuine issue of fact existed.
The Galvins' present motion and affidavit from legal counsel detail the chronology of
events between the parties over the acceptance of the survey prepared by the City's surveyor
Mr. Richard Gray. The Galvins' pleadings however fail to explain that the City will not enter
into a stipulation because the Galvins refuse to acknowledge that the City has raised a material
issue of fact regarding the dimensions of the prescriptive easement. Specifically, the City's

Notice of Intent to Dispute Legal Description called into question the width and length of the
easement as proposed by the Galvins through the testimony of Mayor Darin Taylor and City

DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION TO ENTER ORDER REGARDING LEGAL
DESCRIPTION OF EASEMENT AND ENTER SECOND AMENDED JUDGMENT· PAGE 3
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surveyor Richard Gray who would provide evidence that the easement area was smaller than
proposed. For example, the City will be able to prove that the Fielding survey describes the
prescriptive easement improperly extending 50 feet into Middleton Road, which is a public road.
The Idaho Supreme Court has held that "an individual using land as a road in common with the
public cannot acquire a prescriptive right of way against the owner." Weitz v. Green, 148 Idaho
851, 861, 230 P.3d 743, 753 (2010). Thus, as a matter oflaw this Court cannot fix the length of
the easement to extend into a public roadway.
Because the City has raised an issue of material fact regarding the dimensions of the
prescriptive easement, the City is willing to enter into a Stipulation with the revised dimensions
only upon the Cow1's acknowledgment that this Stipulation resolved a matter of genuine dispute.
If the Court were to do so it would resolve this matter. Counsel for the Galvins appears to
acknowledge what the City has clearly shown: the prior judgement was entered in error and that

there is at least one material fact in dispute. But with that realization comes the realization that
the decision on attorney's fees would also be erroneous•.

The time and expense of an

evidentiary hearing is not necessary, and a stipulation can be entered to resolve these final issues,
so long as the record reflects that the stipulation resolves a disputed fact.
WHEREFORE, if the Court will make a record that such a stipulation as described above
would be a resolution of a disputed material fact, then no evidentiary hearing is necessary.
However, in order to preserve the record to show a resolution to a disputed width, length and
location of the easement, the Defendant must request a hearing absent this finding.

The attorney fees decision will be addressed on appeal if not remedied in the District Com1. "The
entire course of the litigation must be taken into account and if there is at least one legitimate issue
presented, attorney fees may not be awarded even though the losing party has asserted other factual or
legal claims that are frivolous, unreasonable, or without foundation." Coward v. Hadley, ISO Idaho 282,
289-90, 246 P.3d 391, 398-99 (2010)(bolding added).
DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION TO ENTER ORDER REGARDING LEGAL
DESCRIPTION OF EASEMENT AND ENTER SECOND AMENDED JUDGMENT- PAGE 4
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DATED this /1 day of-August; 2017 ..

BORJON LAKEY LAW ·0Ff'{CE$

By
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VictorVi1legas
~
AitorneyforDf;.fenqant

CERTIFIC~TE ()F SERVICE

I HEREBY CERTIFY that. on the

Jl day of Augttst, 20.1.7. I ·served a true and correct

c.opy ·of the foregoing by delivedng the same to each of the folfowing ilidividuals by the :i:ne.thod
lndfo('lted b.elow, add:.re$sed as follows:

·

Albert P. Barket
Scott A. Magnuson
'.BARKER llO$HPkT &SlMPSO"Nt LLP
t Ol OW. Jeffersa..n St., Ste. 102
P.O ...Box:2139
Bofaet JD 8370l-2-f3.9.

f'

U.·S.Mail
· .Fa<:$.imile
·En1ail
---· ·Band Delivery
~

Facsimile: (208) 344-6034
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
MARTIN C. GALVIN and PATRICIA )
L. GALVIN,
)
)
Plaintiffs,

)

)
vs.

)

CITY OF MIDDLETON,

)
)

_____________
Defendant.

CASE NO. CV-2016-6062-C
PLAINTIFFS' REPLY TO
DEFENDANT'S OPPOSlTION TO
PLAINTIFFS' MOTION TO ENTER
ORDER REGARDING LEGAL
DESCRIPTION OF EASEMENT AND
ENTER SECOND AMENDED
JUDGMENT

)
)
)

COMES NOW. Plaintiffs Martin C. Galvin and Patricia L. Galvin (0 Galvins"), by and
through their attorney of record, Barker Rosholt & Simpson LLP, and herby submit Plaintiffs'
Reply to Defendant's Opposition to Plaintiffs' Motion to Enter Order Regarding Legal

Description of Easement and Enter Second Amended Judgment.
FACTS AND PROCEDURAL BACKGROUND
1. For the facts related to the length and width of the easement, please see Declaration of

Scott A. Magnuson In Support of Motion to Enter Legal Description as though set forth fully
herein.

PLAINTIFFS' REPLY TO DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION TO ENTER
ORDER REGARDING LEGAL DESCRIPTION OF EASEMENT AND ENTER SECOND AMENDED
JUDGMENT
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2. The only issue cunently before the court has to do with the easement length and width.
The City proposed a survey created by its smveyor Mr. Gray. The Galvins are willing to accept
the dimensions therein. There is nothing left to dispute.

ARGUMENT
This case has been before this court for over one (1) year. Until just recently, when the
City served the Galvins with an easement description for the length of the farm road, and a width
of sixteen (I 6) feet, the City had been adamantly unwilling to even acknowledge that the Oalvins
had any easement or any rights whatsoever, even though the City had no evidence to dispute the
easement's existence. Since the City lost that issue before this court, the City now wants to create
an issue regarding the width and the length of the easement.
The only issues before the court are: 1) the length ofthe easement, and 2) the width of the

easement The Galvins are willing to agree to the City's survey. While the 16 feet in width is.less
than that historically used by the Galvins. they are satisfied with an easement of that width.
There is nothing to decide at this time, and the court can adopt the length and dimensions of the
easement set forth in the Gray survey and enter judgment accordingly.

1)

There is no Dispute as to the Length of the Easement
Plaintiffs have never claimed that they hold an easement over Middleton Road, but rather

it was inadvertently included as a portion of the casement's length traversing ont.o Middleton
Road. Magnuson Dec., at 1 8.
The court should enter an order regarding the dimensions of the length of the easement to
exclude that fifty (50) feet inadvertently included in the survey.
\\\
\\\
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The Galvins Agree to Be Bound by the City's Proposed Width of Sixteen (16) Feet

The City has denied that the Galvins had any rights to an easement or any length and
width. Now, after the court granted Plaintiffs summary judgtnent, the City has shifted arguments
to state that the reason they needed to litigate this case was because of the dispute regarding the

easements dimensions. This simply cannot be.
According to the City, its position regarding the sixteen (16} foot easement comes
directly from the alleged testimony of Mr. Galvin from March 2015. Mr. Galvin attended the
City council meeting and voiced his support to the council's acquisition of Willis Road and

requested that they respect his easement rights. See Magnuson Dec. Ex. 1, p. 7. Although the
minutes do not expressly mention dimensions of the easement, the minutes do state Mr, Galvin,
~en asked the Mayor and Council to consider his legal rights to use the road since the City
owned half of the road and stated that he was very happy with the agreement the City had made
with Mr. Luna." Id. at p. 7.

If the City's new position is true and accurate, there would be no dispute to litigate.
because the City would have granted the Galvins a sixteen (16) foot easement in March 2015.
That is not what occurred. The City denied all rights to the Oalvins and has been trying to avoid
recognizing any easement of any kind for over a year and one-half. Moreover, the City did not
raise any issue about the width of the easement at the swnmary judgment stage.
Now, perhaps realizing the umeasonableness of its position, the City is shifting gears and
trying to create any issue to justify its litigious position. The court has already decided and
reconsidered the existence of the easement against the City. The court has before it a survey and
exhibit that is agreeable to all parties-and therefore, Plaintiffs respectfully request that the court

PLAINTIFFS' REPLY TO DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION TO ENTER
ORDER REGARDING LEGAL DESCRIPTION OF EASEMENT AND ENTER SECOND AMENDED

JUDGMENT

3

480

08-22-' 17 13: 39 FROM- BARI ROSHOLT SIMPS

2083446034

-

T-277 P0005/0006 F-141

enter the same as the dimensions of the Galvins' easement, and proceed with issuing its Second
Amended Judgment,

DATED this 22nd day of August, 2017.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22nd day of August, 2017, I caused to be served a true
and correct copy of the foregoing PLAINTIFFS' REPLY TO DEFENDANT'S
OPPOSITION TO PLAINTIFFS' MOTION TO ENTER ORDER REGARDING LEGAL
DESCRIPTION OF EASEMENT AND ENTER SECOND AMENDED JUDGMENT by
the method indicated below, and addressed to the following person:

Joseph W. Borton

....x.,_ U.S. Mail, postage prepaid

Victor Villegas

__ Hand Delivery
__Facsimile

BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.

Meridi&\ ID 83642

_
Overnight Mail
__!_Email

Facsimile: (208) 493-4610
Email: ioe@borton-lakey.com
victor@borton-lak.ey.com
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CANYON COUNTY CLERK
J COTTLE, DEPUTY CLERK
Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTINY. GALVIN and PATRICIA L.
GAL VIN (husband and wife),

Case No.: CV-2016-6062

DEFENDANT'S MEMORANDUM
REGARDING COSTS AND
ATTORNEY FEES

Plaintiffs,
V.

CITY OF MIDDLETON,
Defendant.
COMES NOW, Defendant the City of Middleton (the "City"), by and through their
attorney of record, Victor Villegas of the firm Borton-Lakey Law Offices, and hereby submits
this Memorandum Regarding Costs and Attomey Fees.

INTRODUCTION
On August 24, 2017, this Court held a hearing on Plaintiffs' Motion to Enter Order
Regarding Legal Description of Easement and Enter Second Amended Judgment. During that
hearing the City argued that the Plaintiffs' motion could not be granted without an
acknowledgment that the City raised an issue of material fact regarding the dimensions of the

DEFENDANT'S MEMORANDUM REGARDING COSTS AND ATTORNEY FEES - PAGE I
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prescriptive easement. The City wanted this finding because it was relevant to the analysis on
whether attorney fees should be granted against the City. Specifically, the City argued that since
it raised an issue of fact mthis case, a finding that the City put forth frivolous defense could not
be found by this Court.
After hearing arguments from both sides, this Court found that the City's defense on
summary judgment was frivolous however, the City's defense on the dimensions of the
prescriptive easement was not frivolous. This Court could not decide whether attorney fees
could be awarded, since the City's defense of the prescriptive easement's dimensions was not
frivolous. Therefore, this Court directed the City to submit briefing on the issue of whether
attorney fees are awardable and for the Plaintiffs to file a response brief thereafter. This Court
indicated that it will decide the matter on the briefs.
DISCUSSION

I. Attorney Fees Are Not Awardab]e Under Idaho Code Section 12-117 Because There
Was A Legitimate Triable Issue of Fact.

Attorney fees under Idaho Code Section 12-117 should not be awarded against the City
because the City raised a legitimate triable issue of fact regarding the dimensions of the
prescriptive easement.
Under Idaho Code 12-117 attorney fees are awardable against a governmental entity if
the prevailing party shows that the governmental entity acted without a reasonable basis in fact
or law. LC.§ 12-117. Idaho Code Section 12-117's phrase "without a reasonable basis in fact or
law" has been interpreted by Idaho's appellate courts to mean the same standard as the frivolous
standard under Idaho Code Section 12-121. "The requirement of LC. § 12-117 that the pru.ty
acted without a reasonable basis is similar to the requirement of LC. § 12-121 that the case was
brought, pursued or defended frivolously, unreasonably or without foundation." Total Success
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Investments, LLC v. Ada Cty. Highway Dist., 148 Idaho 688, 695-96, 227 P.3d 942, 949-50 (Ct.
App. 2010); See also Nation v. State, Dep't ofCorrection, 144 Idaho 177, 194, 158 P.3d 953,970
(2007) (Idaho Supreme Court held: "Both I.C. § 12-117 and § 12-121 pennit the award of
attorney's fees to the prevailing party if the court detennines the case was brought, pursued or
defended frivolously, unreasonably or without foundation.").
Appellate court decisions analyzing the frivolous standard of§ 12-121 hold that "[w]hen
deciding whether attorney fees should be awarded under I.C. § 12-121, the entire course of the
litigation must be taken into account and if there is at least one legitimate issue presented,
attorney fees may not be awarded even though the losing party has asserted other factual or legal
claims that are frivolous, unreasonable, or without foundation." Micha/k v. Michalk, 148 Idaho
224, 235, 220 P.3d 580, 591 (2009) (underlining added and holding); Coward v. Hadley, 150
Idaho 282, 289-90, 246 P.3d 391, 398-99 (2010); McGrew v. McGrew, 139 Idaho 551, 562, 82
P.3d 833,844 (2003). "Thus, if there is a legitimate, triable issue of fact, attorney fees may not
be awarded under I.C. § 12-121 even though the losing party has asserted factual or legal claims
that are frivolous, unreasonable, or without foundation."

Nampa & Meridian Irr. Dist. v.

Washington Fed. Sav., 135 Idaho 518, 524-25, 20 P.3d 702, 708--09 (2001) (underlining and
holding added).
In this case, Plaintiffs initially failed to put evidence on summary judgment sufficient to
fix the dimensions of the prescriptive easement. "[I]t is well settled under Idaho law that any
judgment determining the existence of an easement must also specify the character, width, length
and location of the easement." Schneider v. Howe, 142 Idaho 767, 774, 133 P.3d 1232, 1239
(2006); Beckstead v. Price, 146 Idaho 57, 66, 190 P.3d 876, 885 (2008).

Plaintiffs then

attempted to slip a survey prepared by Jeremy Fielding (the "Fielding Survey") to an Amended

DEFENDANT'S MEMORANDUM REGARDING COSTS AND ATTORNEY FEES - PAGE 3
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This Court recognized that Plaintiffs could not include new info1mation to an

amended complaint that was not presented on summary judgment. As a result, this Court
allowed the City to file an objection to the Fielding Survey and to have the matter litigated in an
evidentiary hearing.
The City's Notice of Intent to Dispute Legal Description raised triable issues of fact
calling into question the Fielding Survey's description of the length and width of the easement.
Regarding the length of the easement, the City's objection raised a triable issue that the Fielding
Survey improperly extended 50 feet into Middleton Road, which is a public road. The Idaho
Supreme Court has held that "an individual using land as a road in common with the public
cannot acquire a prescriptive right of way against the owner." Weitz v. Green, 148 Idaho 851,
861, 230 P.3d 743, 753 (2010). Thus, as a matter oflaw this Court could not fix the length of the
easement to extend into a public roadway. The City also raised a triable issue of fact regarding
the width of the easement which; had the matter gone to trial, would have shown that the
easement was 16 feet wide rather than Plaintiffs' claimed 20-foot width.

It should be noted that the Plaintiffs have attempted to explain the Fielding Survey
"inadvertently" included a po1tion of Middleton Road in the legal description. See pg. 2 to
Plaintiffs' Reply to Defendant's Opposition to Plaintiffs' Motion to Enter Order Regarding Legal
Description of Easement and Enter Second Amended Judgment.

Yet, months ago, Plaintiffs

were adamant in their briefing and at oral argument on its first Motion to Alter or .Amend
Judgment that the Fielding Survey was accurate and there was no need for an evidentiary

hearing. Had this Court decided to keep the Amended Judgment with the attached Fielding
Survey, it is doubtful that Plaintiffs would have discovered the mistake. Inadvertent or not, the
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over a-public rqadway and. it took th~ City' raising the issue-to c<m'.Cct .this error_;

Since the Chy' s Notice. Qf Objection put forth triable issues of fact for trtai,. the case law
d,ecisions are cleat that attQ.-ney fees under the frivolous standard cttnnot be awarded. .If there is
a legitimate,. triable issue of factl attorney fees may not be awarded even though the losing party

ha.1 asserted factual ot legal claiins, that are frivolous,. :unreasru'iable, or withotit foundation.
Nampa & Merfditm Irr, Dist.

V;

Wa-S'.hingtari fed. S{:(V;~ l3S 14aho '518. 524-2~;. 20 p;3.d 702.

708-09 (2001). This Courtsp.ecifically found d1,.1ring the August 24, 2017 hearing, that the City
put- forth a legitimate detense r.e&ardmg th¢ presetiptive tase:menf s: dimensi'tlns. While the City
maintains that none of its defenses in this entire case were frivolous,

its defense regarding: the

dim~tl$iOus of the :pi-escriptive easement is sufficient to take this case out of the realm of an.
attorney fees award under Idaho Code § l 2~117,
CONCLUSION

For the reasons stated forth abov~. attorney fees under ldah◊ Code § 12-117 catlllot be
awarded because the City raised tdable is-sues offact.

DATED this_/. day of September~ 2017.

:BORTON LAKEY.LAW OFHCES

ny _

.r~ rz~,~~;

Victor V1ll¢gas
t/ L;
Attorney.for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that oil the __L day of Septeinber, .2017, I served a true and
correct copy of the foregoing by delivering the same to .each of the follo:wing ·individuals by the
method indicated below\ addressed as follows:

___ lJ $. Mail
X . Facsimile

Alb~rt P. Batket
SCQtt A. Magnuson
Barker Rosholt & Simpson, LLP
1010 W. Jefferson St., Ste. lQ2
P.O. Box 2139
Boise, ID 837()1.,2139
·Fa,c.s1mile: (208) 344.,6034

___ Email

___ Hand Delivery

Victor Villegas

/T ·
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Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com
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CANYON COUNTY CLERK
M. BRINK, DEPUTY CLERK

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIA )
)
L. GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.

CASE NO. CV-2016-6062-C
PLAINTIFFS' OPPOSITION TO
DEFENDANT'S MEMORADNUM
REGARDING COSTS AND
ATTORNEY FEES

COMES NOW, Plaintiffs Martin C. Galvin and Patricia L. Galvin ("Galvins"), by and
through their attorneys of record, Barker Rosholt & Simpson LLP, and herby submit Plaintiffs'
Opposition to Defendant's Memorandum Regarding Costs and Attorney Fees.
INTRODUCTION
On March 6, 2017, this Court entered its Order Granting Plaintiff's Motion/or Summary

Judgment and also ordering attorney's fees and costs pursuant to Idaho Code § 12-117(1 ).
Defendant, the City, challenged this Court's ruling on all issues, including attorney's fees, in its
motion for reconsideration. On May 3, 2017, this Dourt denied the motion to reconsider and
upheld the award of attorney's fees and costs.
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These last few months, the parties attempted to solidify the ancillary issue of the
easement's actual metes and bounds description to no avail. The parties agreed as to the length of
the easement, Middleton Road to the end of the Galvin property. As to the width, without any
evidence, the City proposed it be sixteen (16) feet. The Galvins were willing to accept the
same-however, the City refused its own proposal, unless the Galvins acknowledged that the
City had raised an issue of material fact. This simply was not the case, and the Galvins had to file
a motion, which this Court granted, to get the width and dimensions of the easement entered as
an order of the court.
At that hearing, the City argued that the Galvin's willingness to accept a 16 foot width
showed that it did not act without a reasonable basis in fact or law, and therefore no attorney's
fees or costs were awardable, at all. The Court disagreed and believed that at a minimum some
fees and costs-if not all-were warranted. The City did not contest the amount of attorney's
fees were warranted, but rather that no fees and costs were warranted.
The City contends that if it can find a single point where it was not unreasonable, then no
attorneys fees can be awarded no matter how unreasonable the rest of its positions were. The
City is wrong. The simple answer is that I.C. 12-117(2) allows the Court to award fees when a
party prevails against a governmental entity when the Court "finds that the nonprevailing party
acted without a reasonable basis in fact or law with respect to that portion of the case."
(Emphasis added.)
Here the City's argument that fees under LC. 12-117 is an all or nothing proposition is
itself a position that lacks a reasonable basis in fact or law and justifies an additional award of
fees.

Ill
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UNDISPUTED PROCEDURAL AND FACTUAL IDSTORY
1.

As a matter of judicial economy, please see the Declaration of Scott A. Magnuson in

Support of Motion to Enter Order Regarding Legal Description of Easement that was filed on
08/03/2017, as though set forth in full herein, for the undisputed factual history from the time of
this Court denying the City's motion for reconsideration, heard on April 27, 2017.
2.

The Court entered the Order on the easement description, without trial, as requested by

the Galvins, and has allowed the City to brief this last issue concerning attorney's fees and costs.

STANDARD OF REVIEW
J.C. 12-117(1) provides that "in any proceeding involving as adverse parties a state
agency or a political subdivision and a person ... the court hearing the proceeding ... shall award
the prevailing party reasonable attorney's fees, witness fees and other reasonable expenses, if it
finds that the nonprevailing party acted without a reasonable basis in fact or law." (Emphasis
added.)
Section two (2) further provides that the Court shall award attorney fees and other
reasonable expenses on a portion of the case, if the court finds that the nonprevailing party acted
without a reasonable basis in fact or law with respect to that portion. I.C. 12-117(2).
Section 12-117 speaks in terms of the "reasonableness" of the losing party's actions,
which implies a measure of objectivity, and which is properly left to the district court's reasoned
judgment. City ofOsburn v. Randel, 152 Idaho 906,908,277 P.3d 353,355 (2012). The award
of attorneys fees under LC. 12-117 is left to the sound discretion of the district court and the
district court's decision will not be overturned absent an abuse of discretion. Syringa Networks
LLC v Idaho Department ofAdministration, 159 Idaho 813, 832, 367 P.3d 208,227 (2016)
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Idaho Code§ 12-117 has two purposes: "(l) to serve as a deterrent to groundless or
arbitrary agency action; and (2) to provide a remedy for persons who have borne an unfair and
unjustified financial burden attempting to correct mistakes agencies should never have made."
Ralph Naylor Farms, LLC v. Latah Cnty., 144 Idaho 806, 809, 172 P.3d 1081, 1084 (2007)
(overruled as to the standard of review only by City ofOsburn v. Randel, 152 Idaho 906,277
P.3d 353 (2012)) (quoting Rincover v. State ofIdaho, Dep't. ofFinance, 132 Idaho 547, 549, 976
P.2d 473 (1999)).
ARGUMENT

I.

Idaho Code 12-117(2) Allows the Court to Grant Attorney's Fees, Costs and Other
Reasonable Fees, at a Minimum, to All Portions Where the City Acted
Unreasonably.

Idaho Code 12-117(2) provides:
[i]f a party to a proceeding prevails on a portion of the case, and the state agency
or political subdivision or the court hearing the proceeding, including on appeal,
finds that the nonprevailing party acted without a reasonable basis in fact or law
with respect to that portion of the case, it shall award the partially prevailing party
reasonable attorney's fees, witness fees and other reasonable expenses with
respect to that portion of the case on which it prevailed.
The City's only argument is that "the City maintains that none of its defenses in
this entire case were frivolous, its defense regarding the dimensions of the prescriptive
easement is sufficient to take this case out of the realm of an attorney fees award under
Idaho Code 12-117." The City's position is an all or nothing stance, and fails to address
Idaho Code 12-117(2), which runs completely counter to its argument.
On March 6, 2017, the Court entered an Order and Judgment on the Galvins' Motion for
Summary Judgment, granting it summary judgment to all its claims for the prescriptive
easement, a permanent injunction against the City, and attorney's fees and costs. On March 20,
2017, the City filed a Motion for Reconsideration-arguing again that there was no easement,
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and that attorney's fees and costs were improper. On May 3, 2017 the Court denied the City's
motion for reconsideration, however indicated that it would allow the City to contest the metes
and bounds description. These issues were ancillary, if anything. The City's continued position
has always been that there was no easement.
Pursuant to I.C. 12-117(2), at a minimum, the court could grant attorney's fees to a
portion of the case through summary judgment and reconsideration, as it found that the City
acted without a reasonable basis in fact or law.
The Galvins do not concede that there were any triable issues, nor do they concede that
anything less than all of the attorney's fees should be paid by the City.

II.

The Court Should Confirm Its Award of Attorney's Fees Pursuant to Idaho Code §
12-117(1).

Idaho Code § 12-117(1) provides:
[I]n any proceeding involving as adverse parties a state agency or a political
subdivision and a person, the ... court ... shall award the prevailing party
reasonable attorney's fees, witness fees, and other reasonable expenses, if it finds
that the nonprevailing party acted without a reasonable basis in fact or law.
LC. § 12-117(1). For purposes of this statute, a city is a "political subdivision." I.C. § 12117(5)(b). The instant case involved the Galvins and the City of Middleton, and therefore since
the other requirements of the section are met, Idaho Code 12-117 is applicable.
A. There is no Question that the Court Found in Favor of the Galvins on All Counts

Under Idaho Code section 12-117 the court must first find that a party is the prevailing
party. See Rincover v. Dep't ofFin., 132 Idaho 547, 549-550, 976 P.2d 473, 475-476 (1999)
(overturned on other grounds as to standard of review to apply to lower court decision). The
instant case involved Plaintiffs' claim to a prescriptive easement, declaratory judgment regarding
Plaintiffs' rights concerning the prescriptive easement in the road, and a Permanent Injunction to
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enjoin Defendants from acts interfering with Plaintiffs' rights for use of the easement right-ofway and secondary easements. Pursuant to the Memorandum Decision and Order Granting

Plaintiff's Motion for Summary Judgment, Plaintiffs were the prevailing party on all counts,
establishing the easement and secondary rights, and enjoining Defendant from taking adverse
actions pursuant to those rights.

Length and Width of the Easement
The Court decided against the City, and therefore the length and width needed to be
established. At this point, the City tried to switch gears trying to create some issue solely for the
purpose of not being awarded attorney's fees against it. This is evident, because in all the
pleadings and argument up to that point, the City's position was clear-that there was no
easement at all. Mr. Galvin stated that the length of the easement was from Middleton road to the
end of his property. See Third Supplemental Declaration ofMartin C. Galvin. , 7. This is what
the court fixed as the length of the easement.
As to the width of the easement, Mr. Galvin stated that he believed that he maintained
"approximately twenty feet" because his "combine had a sixteen (16) foot header on it" and he
maintained at least another four feet of the road. Id. The City never presented any evidence
contrary to this. On June 8, 2017, the City entered its objections and stated that it would present
evidence in the form of testimony by the mayor, and the City's minutes, that Mr. Galvin testified
in March 2015 that the easement was sixteen (16) feet. See Notice ofIntent to Dispute Legal

Description. Mr. Galvin submitted the minutes and although there is a lengthy section on Mr.
Galvin's testimony, it is silent as to the sixteen (16) feet. Regardless, the Galvins decided they
could live with sixteen (16) feet and did not wish to litigate the matter, and therefore agreed to
stipulate to the same. Even at this point the City was unwilling to agree to its own proposal, and

PLAINTIFFS' OPPOSITION TO DEFENDANT'S MEMORADNUM REGARDING COSTS AND
ATTORNEY FEES

494

6

•

•

the Galvins were forced to file a motion to have the judgment entered by the court. See Motion to
Enter Order Regarding Legal Description of Easement and Declaration ofScott A. Magnuson in

support thereof filed August 3, 2017.
The City's newest position is illogical. The City is claiming that the legitimate issue in
dispute was the width of the easement-because the Galvins previously asked for a sixteen (16)
foot wide easement in March of2015 (as opposed to the approximate twenty feet). See Notice of
Intent to Dispute Legal Description. Well, the City could have granted the easement for sixteen

(16) feet at that time, but did not. In fact, it took the position that there was no easement, a
position it lost on summary judgment because it had no evidence to support its position. Now the
City wants to claim there was a legitimate issue as to the width, which is nonsensical and there is
no evidence whatsoever supporting this position either. The Galvins were the prevailing party on
all matters, and there is not any evidence in the record to refute the Galvins' testimony on any
matters, including the width and length of the easement.
B. The City Acted Without A Reasonable Basis in Fact or Law
The last requirement ofl.C. § 12-117(1) is that the government or City acted without a
reasonable basis in fact or law. I.C. § 12-117(1); See City of Osburn v. Randel, 152 Idaho 906,
909, 277 P.3d 353, 356 (2012). This "speaks in terms of the 'reasonableness' of the losing party's
actions, which implies a measure of objectivity, and which is properly left to the district court's
reasoned judgment". City of Osburn v. Randel, 152 Idaho 906,908,277 P.3d 353,355 (2012).
The Court found that the Galvins' established the prescriptive easement rights; that the
City did not present any evidence to the contrary; and that Mr. Galvin's declaration was
unchallenged. Memorandum Decision and Order Granting Plaintiff's Motion for Summary
Judgment at p. 5. Furthermore, the Court found that the heart of the City's argument was lack of
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exclusivity-but the City only pointed to Galvins' evidence, which were the Declarations of
Mike Wagoner and Tom Young. Id. at p. 6. The court found that the City's claims were without
merit. Id. (emphasis added).
The Court found that a request for a zoning change of farming property did not
demonstrate an intent to immediately abandon an appurtenant easement, and likewise the
Galvins did not engage in any act demonstrating abandonment. Id. at p. 7. The Court further
found that the City deprived the Plaintiffs of access to their established rights, and that the facts
or defenses asserted by the City were without merit, and that the City acted without a reasonable
basis in law or fact. Id. at pp. 9-10.
The City raised twenty-five (25) affirmative defenses against the Galvins, and asserted
its twenty-sixth (26th), private condemnation, in its Memorandum in Opposition to Plaintiff's
Summary Judgment, all for the proposition that the Galvins did not have an easement.
The City has had ample time to research, review, investigate and pursue a reasonable
course of action-but decided to act and defend this matter unreasonably and without
foundation.
Based upon the aforementioned facts and the history of these proceedings, Idaho Code §
12-117's mandatory language, and its purpose of deterring groundless or arbitrary agency and
government action in conjunction with providing a remedy for those persons who have to bear an
unfair and unjustified financial burden for that action, the court should grant attorney's fees to
the Galvins. Similarly, in Syringa Networks, LLC v. Idaho Dep 't ofAdmin, supra the court
recognized that in a multi-year case it would be conceivable that any number of ancillary issues
might arise and be related, if only tangentially, to the main issue. 159 Idaho 813, 832, 367 P.3d
208,227 (2016). The Court rejected the Department's argument that no fees could be awarded if
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there was a single legitimate issue in the case. Id. In fact the Court held that the Department's
position when "DOA doggedly defended that process to the bitter end. The district court was
within its discretion to find that nothing in the protracted proceedings subsequently rendered
DOA's defense reasonable." Id. In the instant case, the City's has likewise always doggedly
defended its unreasonable position that the Galvins did not have any easement. The City
presented no evidence, there was no trial, and there were no issues of fact or law.
Galvins are entitled to an award of fees as this court has repeatedly held.
CONCLUSION

Based upon the foregoing, the court should find in favor of the Galvins and confirm its
order to award attorney's fees, and costs.
DATED this 18th day of September, 2017.

son
a
Plaintiffs
Attar eys for
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 18th day of September, 2017, I caused to be served a
true and correct copy of the foregoing PLAINTIFFS' OPPOSITION TO DEFENDANT'S
MEMORANDUM REGARDING COSTS AND ATTORNEY FEES by the method indicated
below, and addressed to the following person:
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
_x_Email
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---A.M..

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6031
apb@idahowaters.com
sam@idahowaters.com

SEP 2 2 2017
CANYON COUNTY CLERK

S SWANSON, DEPUTV OLEAK

'

:, Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTINC.GALVINandPATRICIAL. )
GALVIN,

CASE NO.CV-2016-6062-C

)

)
Plaintiffs,

)

)
vs.

)

CITY OF MIDDLETON,

)
)

TIDRD AFFIDAVIT OF SCOTT A.
MAGNUSON AND SECOND
SUPPLEMENTAL MEMORANDUM
OF COSTS IN ACCORDANCE WITH
IDAHO RULES OF CIVIL
PROCEDURE 54(d) & {e)

)
Defendant.

STATE OF IDAHO

)

County of Ada

) ss.
)

)

Scott A. Magnuson, being first duly sworn on oath, deposes and states as follows:

l.

I am an associate attorney at Barker Rosholt & Simpson LLP, the attorneys of record for

Plaintiffs, Martin and Patricia Galvin, and I am familiar with the case. The following information

is based upon my personal knowledge and upon my review of.the pertinent cost and accounting
records associated with this action, and if called herein, I could and would testify as follows:

l

1

2.

On March 20, 2017, I filed the Affidavit ofScott A. Magnuson and Memorandum of Costs

in Accordance with Idaho Rules of Civil Procedure 54(d) and (e), and attached copies of my
THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL MEMORANDUM
OF COSTS IN ACCORDANCE WITH IDAHO RULES OF CML PROCEDURE 54(d) & (e)
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firm's records documenting the costs and fees incurred through March 9, 2017. In the interest of
judicial efficiency and economy I hereby incorporate it by reference as though set forth fully
herein.
3.

On May 11, 2017, I filed the Second Affidavit ofScott A. Magnuson and Supplemental

Memorandum ofCosts in Accordance with Idaho Rules of Civil Procedure 54(d) and (e), and

attached copies of my firm's records documenting the costs and fees incurred through May 11,
2017. In the interest of judicial efficiency and economy I hereby incorporate it by reference as
though set forth fully herein.
4.

This Third Affidavit ofScott A. Magnuson and Second Supplemental Memorandum of

Costs in Accordance with Idaho Rules ofCivil Procedure 54(d) and (e), takes into account the

additional costs and fees incurred from May 11, 2017 through September 22, 2017.
5.

To the best of my knowledge, the items of costs and attorney fees set forth below are

correct and were necessarily and reasonably incurred by Martin and Patricia Galvin and conform
to the requirements ofl.R.C.P. 54(d) and applicable law. True and coi:rect copies of my firm's
records documenting the costs and fees incurred subsequent to May 11, 2017 are attached
hereto, and are summari7.ed as follows:
DISCRETIONARY COSTS 54(d)(l)(d)

Posta2echames
Photoconv chames
Facsimile charges
Total Discretionan, Costs
Sum Total:

$20.51
$26.70
$3.50
$ 50.71
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ATTORNEYS FEES 54(d)(l)(f)
Plaintiffs' incurred the following attorney's fees subsequent to May 11, 2017:

Descri,,tionirime Frame see attaclunents
Amount
Attempted meeting and discussion of baniers on Easement; Meeting with
$17,438.00
City concerning bmiers on Easement; Attempted Stipulation for Legal
Description; Additional hearings on motions; Review of Opposing
Counsel's objections and Proposed Easement; Attempted Stipulation to
Enter proposed Easement Description; Additional Pleadings Re Motion to
Enter into the Stipulation; Additional pleadings and briefings in relation to
Attorney's Fees and Costs; Legal Research
Subseauent to May 11. 2017 TOTAL: $17,438.00
6.

These fees were all necessarily incurred in the prosecution of this matter. I am familiar

with the prevailing rates for attorney fees of attorneys with similar legal background and
experience in matters involving water, easements, and property rights in the State ofldaho. The
rates charged are well within, even below, the prevailing rates charged by counsel

with

equivalent experience and expertise.
7.

The time and labor required was reasonable, especially given the contentious nature of the

dispute. Our firm made several efforts prior to initiating legal measures to resolve the inatter, and
efforts were made to resolve ~e dispute as expeditiously as possible short of trial. There were no
depositions taken or discovecy disputes.
8.

The fee agreement with the client was for an hourly rate, not a contingent fee. The

amount involved was not liquidated but dealt with property rights, quiet title, permanent
injunction and the ability to utilize a prescriptive easement, a critical and immeasurable value to
the Galvins and the farming and use of their property. The results obtained were as prayed for in
the complaint.
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9.

Based upon Idaho law, and civil procedure, and under I.R.C.P. rule 54(eX2) standards

and factors on the amount of attorneys' fees awardable by the Court, the amount incurred and

requested should be awarded.
-~--__., 2011.
DATED tbistl;.!a{day of--'$-.--JwL~...

n
nm:itW1&for Martin and Patricia
Galvin

, 2017.

Notary Public for Idaho
Residing at: ....:;/6t)=1...,2(....._..JO~---.-..,._--My commission expires: .....a_,J___~_a_l.._QOf)
__.....I_ _
f

f

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this & day of ~
, 2017, I caused to be
served a true and correct copy of the foregoing THIRD
AVIT OF SCO'IT A.
MAGNUSON AND SECOND SUPPLEMENTAL MEMORANDUM OF COSTS IN
ACCORDANCE WITH IDAHO RULES OF CIVIL PROCEDURE 54(d) & (e) by the
method indicated below, and addressed to the following person:
Joseph W. Borton
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
. Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

~ U.S.

Mail, postage prepaid
__ Hand Delivecy
_ _Facsimile
_
Overnight Mail
Email
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Barker Rosholt & Simpson LLP
1010W. Jefferson, Suite 102
P.O. Box2139
Boise, ID 83701-2139
Tax Id # 82-0532497

Invoice submitted to:
Martin Galvin
P. 0. Box115
Middleton, ID 83644

September 22, 2017
In Reference To: Easement Diapute

Professional Services

Rate
5/11/2017 SAM Finalize supplemental affidavit and memorandum; drafting and
modification of COIT8Spondence to Eagle Land Survey regarding
evidentiary hearing and potential testimony, forward to legal assistant for
finalizing and service.

180.00/hr

5/19/2017 SAM Receipt from legal assistant regarding discussion with opposing counsers
assistant for deadlines, and request for continuance of hearing; draft
response and discussion.

180.00/hr

5/22/2017 SAM Follow up with legal assistant regarding opposing counsers request;
instruction to contact clerk of the court regarding the same; review of
pleadings; discussion with A. Barker; commence drafting stipulation.

180.00/hr

5/23/2017 SAM Telephone call with Marty regarding obstacles and ditch; lengthy
discussion with opposing counsel regarding status of case and removal
of obstacle&; instruction to legal assistant regarding deadlines; telephone
call back from opposing counsel to further discuss meeting at property,
further settlement options.
5/24/2017 SAM Meeting with opposing counsel and Mayor Taylor at Willis Road to
discuss barriers; meeting with Marty and Pat to discuss status; draft
proposed settlement agreement regarding vacating evidentiary hearing
per Defendant's request; instruction to legal assistant regarding the
same; telephone call from V. Villegas to discuss plan of action and
potential settlement.
6/1/2017 SAM Telephone call from Marty regarding conversation with D. Masterson and
status of removal of barriers, fence still standing.
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Amount
270.00

126.00

450.00

720.00
180.00Jhr

1,080.00
180.00/hr

126.00
180.00/hr

-

Martin Galvin

Page

Rate
6/2/2017 SAM Receipt of proposed stipulation; Review previous stipulation and forward
to Al for further discussion; Instruction to paralegal regarding the same;
Telephone call from Victor regarding concerns, and discussion of
evldentiary hearing; and different proposals.
6"/2.017 SAM Receipt of email regarding need for immediate status conference;
Instruction to legal assistant regarding the same.
6/812017 SAM Preparation for status conference hearing, review pleading; attendance
status conference; Attempted telephone call to Victor post status
conference to try and coordinate.

SAM

2

Amount

450.00
180.00/hr

90.00
180.00/hr
540.00
180.00/hr

Draft follow up email to Victor.

18.00
180.00n1r

619/2017 SAM Review of City of Middleton's filing; Discussion with Al Barker regarding
Response and hearing; Review of Minutes from City's March 2015
meeting; Telephone call with Marty regarding City's filing and objection;
Instruction to legal assistant regarding forwarding City's dispute of legal
description to Marty.

540.00
180.00n1r

6/1212.017 SAM Receipt of email from assistant regarding calendaring response;
Discussion of possible settlement.

180.00/hr

6/1512.017 SAM Draft email to opposing counsel regarding stamped copy of easement
description and possible settlement

180.001hr

6/16.12017 SAM Email from opposing counsel regarding Exhibit and agreement as to
width and dimensions; Forward to Al, commence drafting bullet points of
stipulation, review of previous judgment.
6/20/2017 SAM Review of survey; telephone call with suiveyor regarding city's proposed
easement; discussion with Al regarding the same; Instruction to legal
assistant regarding skeleton pleading for proposed stipulation and
amended judgment.
SAM Draft modifications to proposed stipulation and amended judgment;

90.00
72.00
360.00
180.00lhr
270.00
180.00n1r

270.00

instruction to legal assistant regarding incorporating exhibits to forward on
to Al for review.

180.00/hr

6/2112.017 SAM Draft and finalize proposed stipulation and proposed judgment, forward to
Al for review; Instruction to legal assistant regarding forwarding to Victor.

180.00/hr

6/2612.017 SAM Attempted follow-up email to opposing counsel, re-attaching the
stipulation; forward draft outline of responsive pleading if case does not
settle.

180.00/hr

7/6f2017 SAM Telephone call by opposing counsel's assistant regarding evidentiary
hearing dates; attempted telephone call to opposing counsel, left
message; draft correspondence following up on conversation; receipt of
email acknowledgment from opposing counsel regarding future call.
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720.00
342.00

180.00
180.00/hr

-

Martin Galvin

Page

Rate

7ll/2017 SAM Discussion with Al regarding stipulation and future call with opposing
counsel; telephone call with opposing counsel regarding stipulation;
opposing counsel is agreeable, indicated would likely take out all recitals
and just have stipulation; forward email to legal assistant regarding status
and follow up date.
.7/12/2017 SAM Telephone call from Marty and Pat regarding call from Mayor Taylor;
Status update and discuss City's position; Call back; Discussion with legal
assistant regarding status and work.
7/14/2017 SAM Review of status; draft email to opposing counsel regarding the City's
positions.
7/17/2017 SAM Receipt of stipulation and proposed changes from opposing counsel,
review of same; forward to Al; attempted telephone call to opposing
counsel regarding the same.
7/18/2017 APB Review proposed judgment; conferance with S. Magnuson regarding
response.

SAM Discussion with Al regarding proposed changes to stipulation, and legal
options; Draft modifications; Forward to opposing counsel with redline
changes; Instruction to legal assistant regarding follow up.
7/21/2017 APB

Review memorandum from City regarding settlement; draft response to
S. Magnuson.

SAM Receipt of email from opposing counsel that City is not agreeable to
terms; Forward email and discussion with legal assistant regarding
proposed motion and/or settlement going forward; Discussion with A.
Barker

3

Amount
180.00

180.00Jhr

126.00
180.00/hr
72.00
180.00/hr

90.00
180.00/hr

44.00
220.00/hr
270.00
180.00/hr
44.00
220.00/hr
360.00
180.00/hr

7/24/2017 APB Revise letter to Borton regarding agreement.

44.00
220.00/hr

SAM Draft letter to opposing counsel regarding stipulation as last effort prior to
drafting motion; Forward to Al for comment, instrudion to legal assistant
regarding same, and skeleton pleadings for motion; Review ongoing
efforts and emails to settle.

180.00/hr

7/27/2017 SAM Receipt of email from J. Borton asking about maintenance, expense, and
scope of Easement, as it pertains to stipulation; attempted telephone call,
voicemail no message; forward to A. Barker.

180.00/hr

7/28/2.017 SAM Review of case law on the City's questions to widen scope; draft email
response to Opposing counsel regarding the same, requesting execution
of Stipulation; instruction to legal assistant regarding skeleton pleadings
for motion.

180.00/hr

7/30/2.017 SAM Discussion with A. Barker regarding current status of case and suggested
motion.
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90.00

270.00

54.00
180.00/hr
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7/30/2017 SAM Review of correspondence and pleadings; draft declaration; review case
law; draft motion entry of order and second amended judgment.

4

Amount
270.00

180.00/hr

7/31/2017 APB Work on and edit motion for judgment and accompanying documents.

132.00
220.00/hr

SAM Drafting modifications to declaration; Drafting modifications to motion;
Forward to legal assistant for revisions and compiling of exhibits.

630.00

180.00/hr

8/1/2017 SAM Draft changes to Motion, Declaration of S. Magnuson, and Second
Amended Judgment; Instruction to Jessica ragarding the same and for
filing.

180.00/hr

8/17/2017 SAM Receipt and review of Defendant's Opposition to Motion to enter Legal
Description and entry of Judgment; Review the same, forward and
discuss with Al; Printing of case law cited by Defendant; Outline reply.

180.00/hr

8/21/2017 SAM Drafting of reply memorandum; Review of file and facts; Review of case
law; Legal research; Forward to Al for review and discussion; Review of
recordings from counsel meetings.

180.00/hr

324.00

540.00

1,080.00

8/22/2017 APB Review and work on reply memorandum.

66.00
220.00/hr

SAM Draft and file of Reply Memorandum; Discussion with Al regarding the
same; telephone with Marty regarding upcoming hearing.
8123/2017 SAM Review of file and pleadings, preparation for hearing, instruction to legal
assistant regarding updating and prepping file.
8/24/2017 SAM Preparation for hearing and attendance at hearing; Telephone call with
Marty regarding outcome and additional briefing schedule; Discussion
with Al regarding the same.

720.00
180.00/hr
360.00
180.00/hr
758.00
180.00/hr

9/812017 SAM Receipt of City's memorandum arguing against attorney's fees; Review of
previous arguments and briefing on reconsideration regarding attonrey's
fees; Forward to paralegal with instruction regarding deadlines for filing
opposition.

180.00/hr

9/15/2017 SAM Drafting of brief; legal research, review of previous argl.ATl8nts and rulings
by the court and pleadings on file.

180.oonir

540.00

900.00

9/17/2017 APB Work on response to City's attorney fees arg_uments.

66.00
220.00/hr
900.00

SAM Drafting of brief; Legal research on cases cited by opposing counsel

pertaining to 12-121 and 12-117.

180.00/hr
176.00

9/18/2017 APB Revise and work on response to attorney fees motion.
220.00/hr
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- -Rate
9/18/2017 SAM Drafting and finalizing brief in opposition to plaintiffs memorandum
regarding attorney's fees and costs; Instruction to paralegal regarding
corrections, filing and service; Forward and Discussion with A. Barker for
review and comment; Review case law and cites.
For professional services rendered

5

Amount
1,170.00

180.00/hr

98.30

$17,438.00

Additional Charges :
5/11/2017 Postage

1.19

Postage

3.78

Copying cost

0.70

Copying cost

2.80

Fax

3.50

5123/2017 Copying cost

0.80

6/912017 Copying cost.

0.50

Postage

0.46

6/11/2017 Copying cost.

1.00

6/12/2017 Postage

1.19

6/16/2017 Copying cost.

0.40

718/2017 Postage

0.46

Copying cost

0.20

7/24/2017 Postage

0.46

Copying cost

0.40

8/1/2017 Postage

7.43

Copying cost

8.90

Copying cost

2.90

8/2/2017 Postage

1.82

8/22/2017 Postage

3.72
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Amount
8/22/2017 Copying cost

3.10

8/23/2017 Copying cost

4.50

9/8/2017 Copying cost

0.50

Total additional charges

Name
Albert P. Barker
Scott A. Magnuson

$50.71
Timekeeper Summary
Hours
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2.60

Rate

Amount

220.00

$572.00

93.70

180.00

$16,866.00
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OCT O3 2017
CANYON COUNTY CLERK
2 VETOS, DEPUTY CLERK

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN V. GALVIN and PATRICIA L.
GAL VIN (husband and wife),

)
)

) CASE NO. CV-2016-6062
Plaintiff,
vs.
CITY OF MIDDLETON,
Defendant.

)
)
)
)
)
)
)
)

MEMORANDUM DECISION AND
ORDER REGARDING COSTS AND
ATTORNEY'S FEES

This case arises from a quiet title action filed by plaintiffs Marvin and Patricia Galvin
("Galvins") against defendant City of Middleton ("City,,). The Court granted summary judgment
for the Galvins, establishing a prescriptive easement across a farm irrigation road owned by the
City. The City now disputes awarding attorney fees to the Galvins as the prevailing party,
asserting it put forth a triable issue of fact in its defense regarding the easement's width. For the
following reasons, the Court awards attorney fees to the Galvins.

FACTS AND PROCEDURAL BACKGROUND
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Willis Road is an undeveloped road sitting on a section line in Middleton, ID. It is
undisputed that eighty-three-year-old Marvin Galvin has used the road openly, notoriously,
continuously, with hostility and claim of right since the irrigation system began delivering water
to his adjacent farm in 1949. Around 2011, the Allaires bought twenty acres ofland including the
road and allowed the Galvins' continued use. When the relationship soured, the Allaires began
building a fence to obstruct access, prompting Galvin to hire a surveyor, whom Allaire
threatened to shoot. In 2015, the City of Middleton purchased the road and entered into an
exclusive license agreement excluding the Galvins from using the road.
In October 2015, the Allaires confronted Galvin and his two daughters, verbally berating
them for using the road to irrigate as they had for decades. The Allaires filed a complaint, and the
Canyon County Sheriff charged the Galvins with criminal trespass, forcing them to retain
counsel to defend themselves. Over the next four months, the Galvins defended the trespass
charges based upon their historic use and claim of right to the property, prompting the prosecutor
to eventually drop the charges against all three Galvins. The fences and obstacles remained
however, forcing Galvin to bring this action.
On June 28, 2016, the Galvins filed a complaint against the City of Middleton for quiet
title, declaratory relief, and a permanent injunction, asserting their use since 1949 established a
prescriptive easement. The City answered, denying the existence of an easement. The Galvins
moved for summary judgment on November 23, 2016. On January 5, 2017, the City filed an
opposition, arguing that genuine issues of material fact were in dispute over alleged
abandonment and the dimensions of the easement. The Galvins replied, stating the width of the
easement has historically been-and should now be--wide enough to haul all necessary pieces
of farm equipment or, in the alternative, for the Court to grant summary judgment as to the

2
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entirety of the easement and the exact scope and dimensions. Both parties presented limited oral
arguments to the Court on January 18, 2017 and the Court requested additional briefing.
On February 3, 2017, the City filed a supplemental memorandum arguing the Galvins
abandoned the easement in 1996 when they applied to re-zone their adjacent farm to residential
use, and thus failed to prove all elements required. The Galvins also filed a supplemental brief,
arguing that in spite of the re-zoning 1, fanning operations never ceased and described the
dimensions as ''runs parallel to the irrigation ditch starting at the east end of Galvins' property to
Middleton Road . . . the width of the easement is twenty (20) feet, which accommodated the
Galvins' combine with a sixteen (16) foot header." Pis., Suppl. Br. in Supp.of Mot. for Summ. J.,
p. 8, Feb. 8, 2017. Both parties filed responses in opposition. On February 23, 2017, the Court
again heard oral arguments and took the matter under advisement.
On March 6, 2017, the Court issued a memorandum decision and order granting
summary judgment in favor of the Galvins. In the decision, the Court found the Galvins
established a prescriptive easement and granted a permanent injunction against the City. The
Court awarded the Galvins attorney fees and costs pursuant to LC. § 12-117(1), concluding the
City acted without a reasonable basis in law or fact and that the Galvins were forced to use the
court system to enforce their right to use the road.
On March 20, 2017, the City moved the court to reconsider both summary judgment and
the award of attorney fees. The Galvins also filed a motion to amend the judgment, asking the
Court to include the description of the easement with particularity, including width and length.
The Galvins submitted an amended judgment with a survey and legal description of the 20'
easement.

1 Although the Galvins admit they applied for and received approval to re-zone their farm to residential use, they
never developed the land due to the sinking real estate economy and continued to fann it without interruption.
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On March 29, 2017, the City moved the Court to disallow attorney fees, arguing the
Galvins were not the prevailing party and the award was premature because of the City's
pending motion for reconsideration. On April 13, 2017, the City also filed an opposition to
amend the judgment, arguing the Galvins' survey was improper because it was not in evidence
on summary judgment. On April 20, 2017, the Galvins filed a memorandum opposing the City's
motion to disallow attorney fees, a memorandum opposing the city's motion for reconsideration,
and a reply in support of their motion to amend the judgment with the new legal description. At
oral argument, the Court gave the City additional time to object to the legal description as to only
the length and width, and that the summary judgment would remain.
On May 3, 2017, the Court denied the City's motion to reconsider. The Court set a
hearing to allow the City more time to dispute the width of the easement. At the hearing, the City
disputed the historically established twenty-foot width, which the Galvins claim is necessary to
accommodate a sixteen-foot combine header and that the City intended to dispute whether the
width was twenty or sixteen feet. The Galvins expressed reluctance to re-litigate the issue and
offered to stipulate to any reasonable width the City presented with evidence.
On June 8, 2017, the City filed a notice of intent to dispute the legal description, still
maintaining that no easement existed, but if it did, the City "intends to proceed with an
evidentiary hearing and call witnesses, cross examine the Plaintiff, and to offer exhibits and
evidence that demonstrate a dispute of the fact regarding the legal description." D. 's Not. of
Intent to Dispute Legal Descr., p. 1, Jun. 8, 2017.

Sometime during the next two months, the City re-surveyed the property and established
the easement's width at sixteen feet. The Galvins obtained a copy of the description from the
City and offered to stipulate to the new width to avoid further litigation.

4
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On August 3, 2017, the Galvins filed a motion to enter a second amended judgment,
stipulating to the City's new legal description, changing the width of the easement from twenty
to sixteen feet. However, on August 17, 2017, the City filed yet another opposition, arguing it
would not stipulate to its own legal description unless the Court conceded its prior judgment was
in error because at least one material fact was in dispute, disallowing attorney fees awarded to
the Galvins under LC. § 12-117. In a footnote, the City noted "[t]he attorney fees will be
addressed on appeal if not remedied in the District Court." The note quoted Coward v. Hadley:
"The entire course of the litigation must be taken into account and if there is at least one

legitimate issue presented, attorney fees may not be awarded even though the losing party has
asserted other factual or legal claims that are frivolous, unreasonable, or without foundation."
150 Idaho 282, 289-90, 246 P.3d 391, 398-99 (2010) (holding added by City).
On August 22, 2017, the Galvins replied to the City's opposition to the second amended
judgment. The memorandum pointed out that that they willingly accepted the City's survey
establishing a sixteen-foot wide easement, leaving nothing to dispute. On August 24, 2017, the
Court held another hearing. The Galvins asked the Court to enter the second amended judgment,
wishing to stipulate to the City's proposed dimensions. The City then argued for a trial to
establish the dimensions, to which the Galvins objected. The Court determined the dimensions
were established by the City and the Galvins' stipulation, and concluded the City frivolously
defended the matter. The Court again granted summary judgment and upon the City's objection,
allowed the parties additional time to brief the sole issue of attorney's fees.
On September 8, 2017, the City filed a memorandum arguing that attorney fees are not
awardable under LC.§ 12-117 because there was a ''triable issue of fact." In its reasoning, the
City argued that I.C. § 12-117 is similar to I.C. § 12-121 under which a court may not award
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attorney fees if even one triable issue of fact exists, citing Michalk v. Michalk, 148 Idaho 224,
235, 220 P.3d 580, 591 (2009) and others. The City also cited Schneider v. Howe, 142 Idaho 767,
774, 133 P.3d 1232, 1239 (2006) and Beckstead v. Price, 146 Idaho 587, 66, 190 P.3d 876, 885
(2008) "It is well settled under Idaho law that any judgment determining the existence of an
easement must also specify the character, width, length and location of the easement." The City
argued that because it disputed the easement's width after summary judgment, its defense was
sufficient to remove the case from the realm of an attorney fees award under LC. § 12-117.
On September 18, 2017, the Galvins replied to the City's memorandum regarding
attorney fees, arguing against the City's all-or-nothing stance. The City's argument that LC. §
12-117(1) must be interpreted as I.C. § 12-121 fails to recognize LC. § 12-117(2), which does, in
fact, allow partial attorney fees with respect to a portion of the case where the party acted
unreasonably. The Galvins point out that in 2015 prior to the action, they asked the City for a
sixteen-foot-wide easement, which the City could have granted at that time. Instead, the City
adamantly denied the easement's existence, failed to present evidence, lost on summary
judgment, then claimed the dimensions as a material issue of fact solely to avoid the award of
attorney fees. The Galvins pointed out that the Idaho Supreme Court recently rejected the
argument that fees are not awardable against an agency if a single legitimate issue exists and that
such decisions are within the district court's discretion.2
DISCUSSION AND ANALYSIS

LC. § 12-117 provides an award of attorney fees to the prevailing party in an action
involving an adverse state agency:

2 Syringa, 361 P.3d at 228. (Rejecting the DOA's argument that if any fees were unwarranted, the entire award must
be reversed because "in this multi-year, multi-party litigation it is conceivable that any number of ancillary issues
might arise and be related, if only tangentially, to the main issue.")

6
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Unless otherwise provided by statute, in any proceeding involving as adverse
parties a state agency or a political subdivision and a person, the state agency,
political subdivision or the court hearing the proceeding, including on appeal,
shall award the prevailing party reasonable attorney's fees, witness fees and other
reasonable expenses, if it finds that the nonprevailing party acted without a
reasonable basis in fact or law.
J.C.§ 12-117(1) (emphasis added). The dual purpose of the statute is to: (1) deter groundless or
arbitrary agency action; and (2) to provide a remedy for persons who have borne an unfair and
unjustified financial burden attempting to correct mistakes agencies should never have made.
Flying A Ranch, Inc. v. Cty. Comm 'rs of Fremont Cty., 157 Idaho 937, 943-44, 342 P.3d 649,

655-56 (2015).
While the appellate courts previously reviewed a district court's award of fees de novo, it
now reviews them under an abuse of discretion standard. City of Osburn v. Randel, 152 Idaho
906,908,277 P.3d 353, 355 (2012). The courts prefer the standard because: "(l) the Legislature
specifically provided that the court shall award Section 12-117 attorney fees 'if it finds' the
nonprevailing party acted without reasonable basis in fact or law, indicating the determinative
finding was to be made by the trial court; and (2) Section 12-117 speaks in terms of the
'reasonableness' of the losing party's actions, which implies a measure of objectivity, and which
is properly left to the district court's reasoned judgment." Id; see also Syringa Networks, LLC. v.
Idaho Dept. ofAdmin., 159 Idaho 813,832,367 P.3d 208,227 (2016).

"In determining which party to an action is a prevailing party and entitled to costs, the
trial court must, in its sound discretion, consider the final judgment or result of the action in

relation to the relief sought by the respective parties." I.R.C.P. § 54(d)(l)(B). The Idaho Supreme
Court directs the trial court to view the case as a whole: "[n]ot who succeeded on more
individual claims, but rather who succeeded on the main issue of the action based on the

7
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outcome of both the litigation and the settlement." Hobson Fabricating Corp. v. SEIZ Const.
LLC., 154 Idaho 45, 49,294 P.3d 171, 175 (2012).

Here, since the Court has already determined the Galvins to be the prevailing party by
granting summary judgment in their favor, this decision will only address the issue of attorney's
fees under LC.§ 12-117.
The City argues that the award of attorney fees is improper because it "raised a legitimate
triable issue of fact regarding the dimensions of the prescriptive easement.'' Def 's Mem. Re.

Costs and Atty. Fees, p. 2, Sept. 8, 2017. The City attempts to support this argument by claiming
the frivolous standard under LC. § 12-121 must also be applied to I.C. § 12-117. The City then
bases the rest of its argument on the former statute instead of the latter, under which the Court
awarded the fees in the first place. 3
Even if the Court had awarded fees under LC. § 12-121, the City's argument fails. It is
true that when a court enters judgment determining the existence of an easement, it must also
specify the character, width, length and location of the easement so that the parties' rights and
liabilities are clearly fixed and readily understood. Bedke v. Pickett Ranch and Sheep Co., 143
Idaho 36, 40, 137 P.3d 423, 427 (2006). However, this does not mean that every judgment
addressing a single aspect of the easement must delineate every aspect of that easement. Morgan
v. New Sweden Irr. Dist., 160 Idaho 47, 54-55, 368 P.3d 990, 997-998 (2016) ("Morgan II"). An
easement's width is generally a factual question, but when only one party presents evidence of
width, there is no genuine issue of material fact and summary judgment is proper. Morgan v.

3

The Galvins requested attorney fees under LC.§§ 12-117, 12-120, or 12-121 and I.R.C.P. 54(e). While I.C. § 12117 was historically the exclusive remedy to award attorney fees in actions involving state agencies, that is no
longer the case. The Court may award attorney fees under any statute that expressly applies to a state agency,
including§ 12-117 and§ 12-121, as it deems proper. Syringa, 155 Idaho at 511 (2013).
8
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New Sweden Irr. Dist., 156 Idaho 247, 253, 322 P.3d 980, 986 (2014) ("Morgan f') (citing
Turner v. Cold Springs Canyon Ltd. P'ship, 143 Idaho 227,229, 141 P.3d 1096, 1098 (2006)).
In Turner, the Supreme Court addressed a similar scenario. There, the district court found
both an express easement and easement by prior use and granted summary judgment in favor of
Turner. Turner, 143 Idaho at 228. Cold Springs moved to clarify the width, or in the alternative,
moved for relief. Id. At a clarification hearing, the court requested supplemental briefing
concerning its ability to revise its judgment and fix the width when the issue was not pled. Id.
After briefing, the court signed an amended judgment setting the width at twenty feet. Id.
On appeal, the Supreme Court affirmed the district court's decision to amend the
judgment fixing the width, and held that no genuine issue of material fact existed because Cold
Springs failed to bring forth evidence contradicting Turner's affidavit requesting twenty feet. Id.
at 229. The court awarded attorney fees under§ 12-121, because Cold Springs burdened Turner
with defending an unreasonable argument. Id. at 230. "[A]t the summary judgment stage, Cold
Springs' sole contention was that no easement existed. After losing at summary judgment, Cold
Springs argued that an express easement existed and then introduced new issues and arguments ..
. Cold Springs could have argued these issues in the alternative at the summary judgment stage.
It did not." Id.
In the Morgan cases, the district court granted summary judgment in favor of the New
Sweden Irrigation District against landowner Morgan, establishing a sixteen-foot easement.

Morgan II, 160 Idaho at 49. The landowner appealed, arguing the judgment was unclear
regarding the "precise location where the easement's sixteen-foot width measurement begins."

Id. The Court remanded the case for clarification, holding that the scope of the district court's

9
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judgment was proper, but that the landowner's challenge was improper and awarded attorney
fees to New Sweden. Id.
In this case, like Turner, the City denied the existence of an easement through the
summary judgment stage. From the record, it is clear that the Galvins placed the City on notice
prior to the action by claiming the easement in city meetings and while defending the criminal
trespass charges. The record also shows ample evidence of historical use and affidavits testifying
to such that went uncontested by the City. Prior to summary judgment, Galvin described the
width in his declaration as approximately twenty feet to accommodate the largest piece of
equipment-a combine with a sixteen-foot header. Instead of offering evidence to dispute this,
the City continued to argue the Galvins abandoned the easement when they applied to re-zone
their farm, despite evidence of continuous use from numerous sources that went unchallenged.
Only after the Court established the existence of the easement did the City challenge its
dimensions. Indeed, the first summary judgment did not include the scope and width as required.
The Galvins offered an amended judgment containing a legal description setting the width at
twenty feet, which the Court signed. After protest from the City, the Court allowed the parties to
submit additional briefing. The City presented a new legal description with a sixteen-foot-wide
easement, then incredulously refused to stipulate to their own evidence.
The Court rejects the City's argument that attorney fees are not awardable under LC. §
12-117(1 ). The Court granted summary judgment to the Galvins who established a prescriptive
easement by clear and convincing evidence that went largely uncontested by the City. Although
the parties emphasized different facts, the Court found no actual dispute. The Court awarded
attorney fees pursuant to J.C. § 12-117 within its discretion. The Court then amended the
judgment to include the dimensions as required and as requested by the Galvins, only to have the

IO
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City protest those dimensions after the fact. The City further defended this case frivolously by
refusing to stipulate to its own description. It is this Court's opinion that the City has burdened
the Galvins enough and unreasonably prolonged this litigation for the sole purpose of avoiding
the award of attorney fees.

CONCLUSION
The Court reviewed the record, the briefing, and the oral arguments presented by both
parties in this matter. Based on this review, this Court finds the City frivolously defended this
case when it: (1) failed to acknowledge evidence of historical use and notice of the easement
prior to the action; (2) failed to acknowledge evidence of the Galvins' continuous use while
arguing abandonment; (3) failed to present any evidence of the easement's dimensions prior to or
at the summary judgment stage in spite of the Galvins' request for twenty feet to accommodate a
combine header; and (4) offered the Galvins a description including a sixteen-foot width instead
of twenty, then refused to allow the Galvins to stipulate to such.
This Court concludes that the City of Middleton perfectly exemplified the dual purposes
ofl.C. § 12-117: (1) to deter groundless or arbitrary agency action; and (2) to provide a remedy
for persons who have borne an unfair and unjustified financial burden attempting to correct
mistakes agencies should never have made. Further, precedent establishes that such an award is
left to the sound discretion of the district court and well within its reasoned judgment.
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ORDER

For the reasons above, it is hereby ORDERED that Plaintiffs are awarded costs including
reasonable attorney's fees. The Second Amended Judgment including the dimensions of the
easement is the final judgment.

DATED this

..)

day of October, 2017.

Jfh_g~--District Judge
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CLERK'S CERTIFICATE OF SERVICE
day of October, 2017, I caused to be served a
I HEREBY CERTIFY that on this I},
true and correct copy of the foregoing order6ythe method indicated below, and addressed to the
following persons:

Au.S.Mail

Victor Villegas
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, ID 83642
208-908-4415
victor@borton-lakey.com

,,/[j Hand Delivered
D Facsimile

0

Overnight Mail
□ E-Mail

Albert Barker
BARKER ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., ste 102
PO Box 2139
Boise, ID 83701-2139
208-336-0700
apb@idahowaters.com

~U.S.Mail
Hand Delivered
Facsimile
0 Overnight Mail
□ E-Mail

/ I=!
D

CLERK OF THE DISTRICT COURT
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.F 1,._~
OCT 03 2017
CANYON COUNlY CLERK
Z VETOS, DEPUTY CLERK

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT .
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTINC.GALVINandPATRICIAL. )
)
GALVIN,
)
)
Plaintiffs,

CASE NO. CV-2016-6062-C
SECOND AMENDED JUDGMENT

)

)

vs.

)

)

CITY OF MIDDLETON,

)

Defendant.

)

RJDGMENT IS HEREBY ENTERED AS FOLLOWS
1.

As to Plaintiffs' First and Second claims for relief the Court declares that

Plaintiffs own a prescriptive easement to the road as more particularly described as Exhibit A

attached hereto, for the pmposes of maintaining the road and adjacent ditch, to travel to and from
their farm property, to transport equipment to the farm and to haul crops from the farm. Title to
the easement is quieted in favor of Plaintiffs.

2.

Plaintiffs are granted a permanent injunction against Defendant. Defendant shall

not co~t any act interfering with Plaintiffs' easement.
3.

Plaintiffs are granted costs including reasonable attorney fees.

&_lt)/_=--~• 2017./44

DATED this J_ day of __

'1

/~uiworth
District Judge
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I HEREBY CERTIFY that on this 1.__ day of
2017 I caused to be served a
true and correct copy of the foregoing SECOND AMENDED JUDGMENT by the method
indicated below, and addressed to the following person:
Joseph W. Borton
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@borton-lakey.com
victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid

Albert P. Barker
Scott A. Magnuson
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

J _ U.S. Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
_
Overnight Mail
Email

__ Hand Delivery
_ _Facsimile
__ Overnight Mail
Email
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EXHIBIT A
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COMPASS LAND SURVEYING. P.LLC.
623 11 th Ave. South
Nampa, Idaho 83651

•

Telephone: (208) 442-0115
Fax: (208) 327-2106
Email: rgray.cls@qmail.com

Client: City of Middleton
Date: June 6, 2017
Job No.: 4017
CITY OF MIDDLETON TO MARTIN C. GALVIN
EASEMENT DESCRIPTION

A 16.00-foot-wide strip of land for an Ingress - Egress Easement, being a portion of the SW 1/4 SW 1/4 of
Section 32, Township 5 North, Range 2 West, Boise Meridian, Canyon County Idaho, more particularly
described as follows:
Commencing at a found 3 inch diameter illegible aluminum disk marking the SW comer of said SW 1/4
SW 1/4, (section comer common to sections 31 and 32 of Township 5 North, Range 2 West, and sections 5
and 6 of Township 4 North, Range 2 West), said comer bears S. 00° 08' 41· E., a distance of 2639.82 feet
from a found 3 inch diameter brass disk stamped •Ls 687 9/15/BO• marking the NW comer of said SW 1/4,
(West 1/4 comer);
Thence along the southerly boundary of said SW 1/4 SW 1/4, N. 89° 50' 33" E., a distance of 50.00 feet to
the easterly right of way of Middleton Road which is the POINT OF BEGINNING of this description;
Thence continuing along the southerly boundary of said SW 1/4 SW 1/4, N. 89° 50' 33" E., a distance of
1269.18 feet to a found 5/8 inch diameter iron pin stamped ·sullivan PLS 13445• marking the SE comer of
said SW 1/4 SW 1/4, (W 1/16 comer common to section 32 Township 5 North, Range 2 West, and section 5
Township 4 North, Range 2 West);
Thence along the easterly boundary of said SW 1/4 SW 1/4, N. 00° 06' 39• W., a distance of 16.00 feet to a
point;
Thence leaving said easterly boundary and parallel with the southerly boundary of said SW 1/4 SW 1/4,
S. 89° 50' 33" W., a distance of 1269.19 feet to the easterly right of way of said Middleton Road;
Thence S. 00° 09' 14" E., a distance of 16.00 feet to the POINT OF BEGINNING.
This parcel contains 20,307 square feet or 0.4 7 acres more or less.
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Vktor Vt~gl.!$ [JSB No. 5160]
BORTON-LAKSY LAW OFFICBS
141 E. Carlton Ave.
Meridian, Idaho· 83642
Office~ (208') 908-44.15
Fax: (208} 493.-4jl0

Email; v:ictot@borton..Jakey.co.rn

.Attorneys/or Defendant

IN. THE DISTRICT CffllRT'OF TBE tmllD JUDICIAL DISTRICT

or THE STATE Of IDAHO;; IN.AND F()R. nm COUNTY OF CANYON
MAltl'fN V. GALVIN and PATRICIA L

Case No.:

cv..201~62

GALVIN (husband and w,ife),

DUENDANT'S MOTION TO
lllS.uLOW THE THIRD
AFFII>AVIT OF SCOTT A.
MA0Ntl$8N AND SECOND
SVPJ>LEMENTAL
MEMORANDUM OF COSTS

Plaintiffs.

CITY OF MrDDLBTON,

Defendant
COMBS NOW,

Defendant the City of Mi:ddletmt

(the "City''); by and through

their

attorney of reoordj Victor Vill~ of the firm Bottott-Lakey Law Offices, and hereby motions
this Court to disallow the Third Affidavit of Scott A. Magnuson -and Second SUpplemenw

Memorandum of Costs in A ~ with Idaho -Rules c>f Civil Procedure S4(d) &(e).
In the interests of judicial :econ<>my, the City hereby incorporates and restate& itS reasons

set f~i:tb in Defendant's Memormrbm Regarding CQSIS andA.ttorn,ey Fees, filed on September 8,
2017. Attorney fees under Idaho Code § 12-117 cQtlllot be awaxded because the City raised
triable issues ofiat!t and tbed'cu,•e,W,a.inti-ffs' reciu,est should be denied.
DEFENDANT'S MOTION TO DISALLOW THB ntmn AFFlt>AVlT OF SCOIT A. MAGNUSON AND
secoNO SUPPLEMENTAL.MSMQRANDUM Of COSTS. PAGE I
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·Clll'fltlt'Ja,TB OJSP.l.Vl~
I HEREBY cmttl.FY thatatrtm--'-._,day o f ~ . 2011.1 served :a ·true and oorrect
eopy-ef thc; f o ~ &y. deHven.ns the~ t0 . ~ of'the t~il~ini'ln.dl'.\dd~ :by the ·metll.~
:iodiqa~ l>elow~ -·~ a,·fol~,.
·

An,ert P•.&u'J(er
Scott A.Magnuson

Bai•rR-osbolt &, Sim,p4i0il,, it.P
lOJ OW,. Je.ifersoh St., Ste:. 102

P.O~:BQx:llS9

.

·aoise; 10 =&J7-Qt ..2U9.
l~le; (208}. l'44-i6034

WtThlf)AN'.rS. MGTtol'f TO. nISAl.WW nm rmm ~l)~\{}T QP'$C01"tA, IN\ON\,lSON .A,J'UJ,
SSCONJ)S!:iRPLBME)sil'AfJ Ml!MOiU,;NDU\4 OF COS.ts, .. ,AG!i l
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Electronically Filed
11/1/2017 41 8 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By Maira Martinez. Deputy Clerk

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com
Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
MARTIN C. GAL VIN and PATRICIA L. )
)
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
_______________ )

CASE NO. CV-2016-6062-C
PLAINTIFFS' MOTION TO STRIKE
DEFENDANT'S MOTION TO
DISALLOW THE THIRD
AFFIDAVIT OF SCOTT A.
MAGNUSON AND SECOND
SUPPLEMENTAL MEMORANDUM
OF COSTS

COME NOW, Plaintiffs Martin and Patricia Galvin, by and through their attorneys of
record, Barker Rosholt & Simpson LLP, and hereby move this court to strike Defendant ·s
Motion to Disallow the Third Affidavit of Scott A. Magnuson and Second Supplemental
Memorandum of Costs filed October 6, 2017.

The motion is made based upon this court's ruling in its Memorandum Deci sion and
Order Regarding Costs and Attorney's Fees that has already rejected the entirety of Defendant's
argument as set forth in its motion to disallow, and further because the motion to di sallow is not
compliant with the Idaho Rules of Civil Procedure. Plaintiffs' request that this court strike the
PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO DISALLOW THE THIRD
AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL MEMORANDl lM OF
COSTS

528

motion to disallow in its entirety, and pursuant to the lack of objections, enter an order for costs
and attorney's fees as requested pursuant to the Third Affidavit ofScott A. Magnuson and Second

Supplemental Memorandum of Costs, in sum total $55,304.72.
This request is supported by this motion, Plaintiffs' Memorandum in Support of
Plaintiffs' Motion to Strike Defendant's Motion to Disallow the Third Affidavit of Scott A.
Magnuson and Second Supplemental Memorandum of Costs and Opposition to Defendant's
Motion to Disallow, and the records and pleadings on file with the court.
Oral argument requested.
DATED this 1st day of November, 2017.

BARKER ROSHOLT & SIMPSON

LLP

/s/ Scott A. Magnuson
Scott A. Magnuson
Attorneys for Martin C. Galvin and Patricia L.
Galvin

PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO DISALLOW THE THIRD
AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL MEMORANDllM OF
COSTS
2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 151 day of November, 2017, l causcJ to be served a
true and correct copy of the foregoing MOTION TO STRIKE DEFENDANT'S MOTION TO
DISALLOW THE THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND
SUPPLEMENTAL MEMORANDUM OF COSTS by the method indicated below. and
addressed to the following person:
Joseph W. Borton
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe(iv.bo11on-lakev .corn
victor(i~borton-lakey .com

_x_ U.S. Mail. postage prepaid
_ _ Hand Delivery
_ _Facsimile
_ _ Overnight Mail
_x_Email

Isl Scott A. Magnuson

PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO DISALLOW THE THIRD
AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL MEMORANDllM OF
3
COSTS
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Electronically Filed
11/1/2017 4:22 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Maira Martinez, Deputy Clerk

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

LLP

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GAL VIN and PATRICIA L. )
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
)
CITY OF MIDDLETON,
)
Defendant.
)
)
)
_______________ )

CASE NO. CV-2016-6062-C
MEMORANDUM IN SUPPORT OF
PLAINTIFFS' MOTION TO STRIKE
DEFENDANT'S MOTION TO
DISALLOW THE THIRD
AFFIDAVIT OF SCOTT A.
MAGNUSON AND SECOND
SUPPLEMENTAL MEMORANDUM
OF COSTS

COME NOW, Plaintiffs Martin and Patricia Galvin, by and through their attorneys of
record, Barker Rosholt & Simpson LLP, and hereby submit Plaintiffs' Memorandum in Support

of Motion to Strike Defendant's Motion to Disallow the Third Affidavit ofScott A. Magnuson and
Second Supplemental Memorandum of Costs and in Opposition to Defendant's Motion to
Disallow the Third Affidavit of Scott A. Magnuson and Second Supplemental Memorandum of
Costs.

MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO
DISALLOW THE THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL
MEMORANDUM OF COSTS
1
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I.

INTRODUCTION AND SUMMARY

The only objection and argument proffered by Defendant in its motion to disallow
attorney's fees and costs is entirely based upon its previous September 8, 2017 argument, which
was about entitlement-whether or not attorney's fees and costs could or should be awarded. The
court expressly rejected all of Defendant's arguments as set forth in the Memorandum Decision
and Order Regarding Costs and Attorney's Fees filed October 3, 2017. Defendant's failure to
offer any other reasons or state any objections to the amount of fees and costs with particularity
constitutes a waiver of any such objections and fails to comply with the rules of civil procedure.
Plaintiffs request that this Court strike Defendant's motion to disallow, and to award
attorney's fees and costs pursuant to the Third Affidavit ofScott A. Magnuson and Second
Supplemental Memorandum ofCosts filed on September 22, 2017, and sum total of $55,304.72
and post judgment interest thereon.

II.
1.

PROCEDURAL HISTORY AND FACTS

On March 20, 2017, Plaintiffs filed the Affidavit ofScott A. Magnuson and Memorandum

of Costs in accordance with Idaho Rules of Civil Procedure 54(d) and (e). ("First Memo of Costs
and Fees"). It included copies of this firm's records documenting the costs and fees incurred
through March 9, 2017. The discretionary costs, costs as a matter ofright, and attorney's fees
were requested as follows:
Description
Total Costs as a Matter of Right
Total Discretionary Costs
Attorneys Fees:
TOTAL

Amount
$320.00
$237.11
$27,796.00
$28,353.11

MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO
DISALLOW THE THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL

2

MEMORANDUM OF COSTS
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2.

On May 11, 2017, Plaintiffs' filed the Second Affidavit ofScott A. Magnuson and

Supplemental Memorandum of Costs in accordance with Idaho Rules of Civil Procedure 54(d)
and (e). ("Second Memo of Costs and Fees"). It included copies of this firm's records

documenting the costs and fees incurred through May 11, 2017, inclusive of fees and costs
provided in the First Memo of Costs and Fees. The additional fees and costs from March 9, 2017
through May 11, 2017 were as follows:
Description
Total Costs as a Matter of Rif!ht
Total Discretionary Costs
Attorney's Fees:
TOTAL

3.

Amount
$400
$46.90
$8,836.00
$9,282.90

On September 8, 2017, Defendant filed its Memorandum Regarding Costs and Attorney

Fees arguing that there was a triable issue of fact and therefore, attorney's fees could not be

awarded.
4.

On September 20, 2017, Plaintiffs filed their Opposition to Defendant's Memorandum

regarding Costs and Attorney Fees.

5.

On September 22, 2017, Plaintiffs filed the Third Affidavit ofScott A. Magnuson and

Second Supplemental Memorandum of Costs in Accordance with Idaho Rules of Civil Procedure
54(d) and (e). ("Third Memo of Costs and Fees"). The additional fees and costs from May 11,

2017 through September 22, 2017, were as follows:
Description
Total Costs as a Matter ofRif!ht
Total Discretionary Costs
Attorney's Fees:
TOTAL

Amount
$0.00
$50.71
$17,438.00
$17,488.71

MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO
DISALLOW THE THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL
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6.

On October 3, 2017, the court entered its Memorandum Decision and Order Regarding

Costs and Attorney's Fees denying Defendant's arguments, including those set forth in its
Memorandum Regarding Costs and Attorney Fees filed September 8, 2017.

7.

On October 6, 2017, Defendant filed its Motion to Disallow the Third Affidavit ofScott A.

Magnuson and Second Supplemental Memorandum of Costs ("Defendant's Motion to

Disallow"). The only objections made by Defendants were those that were set forth in its
September 8, 2017 memorandum, which were expressly rejected by the court in the
Memorandum Decision and Order Regarding Costs and Attorney's Fees. See Defendant's

Motion to Disallow.
8.

The Third Memo of Costs and Fees incorporated and was inclusive of the First and

Second Memo of Costs and Fees. The sum total of costs and attorney's fees from March 4, 2016,
through September 22, 2017, is as follows:
Descriptionffime Frame
Discretionary Costs
Costs as a Matter ofRiJ;!ht
Attorney's Fees
Total Amount of Fees and Costs

III.
1.

Sum Total Amount
$334.72
$720.00
$54,250.00
$55,304.72

ARGUMENT

The Court Should Strike the City's Motion to Disallow as it Fails to Comply with
I.R.C.P. 7(b)(l), 54(d)(5), and 54(e)(6), Because it Did not Specify Any Basis or
Grounds for Its Objection.
The only objection and argument that Defendant makes in its motion to disallow is

toward the entitlement of attorney's fees and costs-an argument already determined and rejected
by this court. See Memorandum Decision and Order Regarding Costs and Attorney's Fees.
Defendant wanted to brief separately the entitlement to the awarding of costs and attorney's fees,
which the court allowed. On September 8, 2017, the City filed Defendant's Memorandum
MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO
DISALLOW THE THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL
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Regarding Costs and Attorney Fees. In response, on September 20, 2017, Plaintiffs filed
Plaintiffs' Opposition to Defendant's Memorandum regarding Costs and Attorney Fees. On
October 3, 2017, the Court issued its Memorandum Decision and Order Regarding Costs and
Attorney's Fees, denying Defendant's arguments, in whole, and thus granting and confirming an
award of attorney's fees and costs to Plaintiffs.
A few days later, on October 6, 2017, the City motioned this court to disallow the Third
Affidavit ofScott A. Magnuson and Second Supplemental Memorandum of Costs, solely based
upon "its reasons set forth in Defendant's Memorandum Regarding Costs and Attorney Fees,
filed on September 8, 2017." See Defendant's Motion to Disallow (emphasis in original). It is the
only basis for Defendant's motion. Since the court already rejected Defendant's argument in its
October 3, 2017 Memorandum Decision and Order Regarding Costs and Attorney's Fees,
Defendant's motion has failed to articulate any basis or grounds for its objections in violation of
the Idaho Rules of Civil Procedure, and the court should strike the motion.
Awards of costs and attorney's fees are governed by I.R.C.P. Rule 54(d) and 54(e). Under
I.R.C.P. 54(d)(4), 54(e)(5), when costs and attorney's fees are requested, the claimed costs and
fees must be included in a memorandum of costs filed with the court. In the instant case,
Plaintiffs filed its Third Memo of Costs and Fees on September 22, 2017. An opposing party may
object to a request for costs and attorney's fees by filing a motion to disallow. l.R.C.P. 54(d)(5),
I.R.C.P. 54(e)(6). Under the Idaho rules of civil procedure, "[f]ailure to timely object to the items
in the memorandum of costs constitutes a waiver of all objections to the costs claimed." Id.
(emphasis added); see also Conner v. Dake, 103 Idaho 761, 761, 653 P.2d 1173, 1173 (1982);
Allstate Ins. Co. v. Mocaby, 133 Idaho 593,600,990 P.2d 1204, 1211 (1999) ("The rule clearly
provides that the failure to file a timely objection to costs and fees claimed in the memorandum
MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO
DISALLOW THE THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL
MEMORANDUM OF COSTS
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of costs constitutes a waiver of objections to the costs claimed."). Rule 54(d)(5) "is designed to
establish a deadline for informing the court of any objection to items claimed in the
memorandum of costs" and "enables the trial court expeditiously to rule upon such objections
and bring the case to a conclusion." Operating Engs. Local Union 370 v. Goodwin Const. Co. of
Blaclifoot, 104 Idaho 83, 85,656 P.2d 144, 146 (Ct. App. 1982).
Under I.R.C.P. 54(d)(5) and 54(e)(6), the objection to costs and fees are heard and
determined by the court as other motions under the Idaho Rules of Civil Procedures. I.R.C.P. 7(b)
states that a request for a court order must be made by motion and the motion must "state with
particularity the grounds for the relief sought" and "state the relief sought." I.R.C.P. 7(b)(1 )(B)
and 7(b)(1 )(C). The "requirement of particularity is 'real and substantial,' and good practice
'demands that the basis of a motion and the relief sought shall be clearly stated' so that the other
party will not suffer surprise or prejudice." Nanney v. Linella, Inc., 130 Idaho 477, 481-82, 943
P .2d 67, 71-72 ( 1977)(quoting Patton v. Patton, 88 Idaho 288, 292, 399 P .2d 262, 264 ( 1965);
see Watkins Co., LLC v. Estate of Storms, 161 Idaho 683,685,390 P.3d 409,411 (2017). "The
rule is also designed to establish a deadline for informing the court of any objection to items
claimed in the memorandum of costs" and "enables the trial court expeditiously to rule upon
such objections and bring the case to a conclusion." Operating Engs. Local Union 370 v.
Goodwin Const. Co. of Blaclifoot, 104 Idaho 83, 85, 656 P .2d 144, 146 (Ct.App.1982).
In Nanney v. Linella, Inc., supra, the Idaho Court of Appeals upheld the district court's
decision to strike the motion to disallow, because the motion did not specify any basis or ground
for the objection. Id. Additional cases have also held that potential grounds for an objection to a
cost memorandum are waived if they were not included in the stated bases for the motion to

MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO
DISALLOW THE THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL
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disallow costs or fees. Id. (citing to Devine v. Cluff, 110 Idaho l, 5, 713 P.2d 437,441 (Ct. App.
I 985)(a challenge to the amount of attorney fees was not preserved for appeal where appellant's
objection challenged only the entitlement to fees); Camp v. Jiminez, I 07 Idaho 878, 883, 693
P.2d 1080, 1085 (Ct. App. 1984)); see also Fagen, Inc. v. Rogerson Flats Wind Park, LLC, 159
Idaho 624,628,364 P.3d 1189, 1193 (2016); Watkins Co., LLC v. Estate ofStorms, 161 Idaho
683,685,390 P.3d 409, 41 I (2017).
In Fagen, the appellant failed to raise any specific objection to attorney fees claimed
before the district court. Fagen, Inc. v. Rogerson Flats Wind Park, LLC, 159 Idaho 624,628,364
P .3d 1189, 1193 (2016). On appeal, the appellant argued for the first time that the hourly rate of
an attorney from Minnesota was not reasonable in the Idaho market. Id. The Idaho Supreme
Court refused to entertain the argument because the appellant failed to object with particularity to
the Minnesota rates, and raised it for the first time on appeal. Id.
In the instant case, the City filed its motion to disallow based upon one objection as "set
forth in Defendant's Memorandum Regarding Costs and Attorney Fees, filed on September 8,
2017." See Defendant's Motion to Disallow. This court has already rejected and denied
Defendant's arguments in its Memorandum Decision and Order Regarding Costs and Attorney's
Fees. As such, the motion to disallow does not state any grounds, with particularity or otherwise,
for Defendant's objection(s) to the memorandum of costs and fees. No request for oral argument
was made, nor hearing calendared; no specific relief was requested concerning parts of the
memorandum of costs, and no further memorandum in support thereof was filed with
Defendant's motion to disallow.
The solitary argument made was as to the court's overall ability to award fees and costs,
which was rejected by the court-so no objection to the costs (and fees) has actually been filed.
MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO
DISALLOW THE THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL
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Failure of Defendant to object and file within 14 days constitutes a waiver of the right to object
to the costs and fees as claimed pursuant to the applicable rules of civil procedure and supporting
case law. See Conner v. Dake, 103 Idaho 761,653 P.2d 1173 (1982); I.R.C.P. 54(e)(6); I.R.C.P.
54(d)(5)("[fJailure to timely object to the items in the memorandum of costs constitutes a waiver
of all objections to the costs claimed."). The court should strike Defendant's motion to disallow
and order attorney's fees accordingly.
2. The Court Does Not Need to Make Findings Pursuant to I.R.C.P. 54(e)(3), However,
Alternatively, All Costs and Attorney's Fees Are Reasonable and Necessary
Pursuant to I.R.C.P. 54.
Pursuant to I.R.C.P. 54( e)(7) in pertinent part, "the court must enter an order settling the
dollar amount of attorney fees .. .If there was a timely objection to the amount of attorney fees,
the court must include in the order its reasoning and the factors it relied on in determining the
amount of the award." The court should strike Defendant's motion to disallow, as previously
argued, which means that Defendant did not timely object to the memorandum of costs and
fees-let alone directly to the amount of attorney's fees. In the alternative, the court could and
should grant all the costs and fees as reasonable and necessary.

I.R.C.P. 54(d)(l)(C) governs costs as a matter of right. Also, the City has not opposed the
Galvins requests for costs.
Applicable standard for attorney fees.

Under Idaho law, the court has the discretion to determine whether attorney fees are
reasonable. Sanders v. Lankford, 134 Idaho 322,326, I P.3d 823,827 (Ct. App. 2000). The
court's determination of reasonableness must be guided by the criteria listed in I.R.C.P. 54(e)(3).

Id. The rules provides the following criteria:
MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO
DISALLOW THE THIRD AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL
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(A)
(B)
(C)
(D)
(E)
(F)
(G)
(H)
(I)
(J)
(K)

(L)

The time and labor required.
The novelty and difficulty of the questions.
The skill requisite to perform the legal service properly and the experience and
ability of the attorney in the particular field of law.
The prevailing charges for like work.
Whether the fee is fixed or contingent.
The time limitations imposed by the client or the circumstances of the case.
The amount involved and the results obtained.
The undesirability of the case.
The nature and length of the professional relationship with the client.
Awards in similar cases.
The reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a party's
case.
Any other factor which the court deems appropriate in the particular case.

I.R.C.P. 54(e)(3).

A. The time and labor required.
The time and labor for which fees are being sought was expended over the course of
approximately a year and one-half. Likewise, the amount of work was significantly reduced
overall because of the previous meetings and records obtained by the Galvins when they were
trying to amicably resolve the matter before the City Council, and also due to having to defend
against the misdemeanor trespass suit, which was ultimately dismissed. The amount of time and
labor required in this matter was as a direct result of the City's conduct, allegations, and litigation
strategy in the instant case. The Galvins did not allocate any of the time, effort and attorney's
fees for those matters, although it was arguably necessary because of the City's actions or lack
thereof.

B. The novelty and difficulty of the questions in this case.
Although not necessarily novel and/or difficult, analyzing the plethora of factors to
establish a prescriptive easement required extensive research. Additionally, the sheer volume of

MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION TO STRIKE DEFENDANT'S MOTION TO
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objections and unsupported defenses made by the City required Plaintiffs to do additional work,
research and respond to everything along the way. Therefore, due to the novelty and difficulty of
the issues in this case, the fees are reasonable.
C. The skill requisite to perform the legal service properly and the experience and
ability o[the attorney in the particular field of/aw.

In evaluating whether attorney fees are reasonable under this subsection, the court may
consider the expertise of the attorney in the field to which the case pertains. Cf Garnett v.

Transamerica Ins. Servs., 118 Idaho 769,784,800 P.2d 656,671 (I 990). Barker Rosholt &
Simpson LLP has three founding partners with more than a century of experience in representing
irrigation districts, canal companies, farmers, ranchers and other industries in environmental,
construction, hydropower, mining, and land use practices law, including state and federal
legislation and regulation and related matters such as easements and property rights. Mr. Barker,
who has been practicing since 1982 in Idaho, has sufficient experience and expertise to warrant
charging reasonable attorney fees. Mr. Magnuson has been licensed in California since 2004, and
licensed in Idaho since 2008, where he has worked with Barker Rosholt & Simpson LLP and its
client irrigation districts, canal companies, farmers, ranchers, and other clients on similar and
related matters.

D. The prevailing charges for like work.
Counsel submits that the hourly rates charged are within the range for like work charged
by attorneys in the Third Judicial District in the Canyon County. It is submitted that attorneys
known to the Galvin's counsel, with similar years of experience within the area, charge between
$150 to $250 (or more) an hour.

Ill
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E. Whether the fee is fixed or contingent.
The case was billed on an hourly rate, the fees were neither fixed nor contingent.
Therefore, this factor is inapplicable to the case at hand.

F. The time limitations imposed by the client or circumstances ofthe case.
No time limitations were imposed in this case as the Galvins have been combatting this
situation for multiple years. However, the Galvins have unnecessarily been denied access to the
easement over multiple irrigation seasons. Even after meeting with Defendant after summary
judgment to discuss removal of impediments, the City has not taken further action.
G. The amount involved and the results obtained.
The case did not involve a monetary amount-and Plaintiffs attempted resolution on
several occasions prior to filing suit to no avail. Ultimately, Plaintiffs achieved the result sought.

H The undesirability of the case.
The case was neither desirable nor undesirable. However, from the perspective of the
Galvins, the case was undesirable inasmuch as the time required and fees that could be incurred.
Based upon the nature and length of relationship with the Galvins, the Galvins were advised and
attempted all possible avenues to resolve the issue without litigation.
I.

The nature and length ofthe professional relationship with the client.

Barker Rosholt & Simpson LLP has represented the Galvins for approximately four years,
and based upon that relationship was able to advise and exhaust avenues of dispute resolution
prior to being forced to litigate the matter.
J.

Awards in similar cases.

Plaintiff is unaware of specific cases of a similar nature, however, the attorney fees are
consistent with awards in the SRBA involving private parties and involving similar issues.
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K. The reasonable cost of automated legal research.

Counsel for the Galvins did not list automated legal research costs in their Memorandum
of Costs and Attorney's Fees, therefore, this factor is not applicable to this case.
L. Any other factor which the court deems appropriate in the particular case.

The other factors for consideration should be the great lengths the Galvins took to resolve
this matter spanning years prior to moving forward with litigation. Additionally, the court should
consider that this case, based upon the evidence, is a textbook case for the purpose of l.C. § 12117 to deter groundless or arbitrary state (agency) action; and provide a remedy for those citizens
that have to bear an unfair and unjustified financial burden attempting to correct or combat
mistakes of state actions that should never have been made in the first place.

IV.

CONCLUSION

The Court found that the City frivolously defended this case prior to the filing of the
Complaint, and throughout the entirety of this case-and unfortunately "perfectly exemplified
the dual purposes of l.C. 12-117 ." The fees and costs requested by the Galvins are reasonable and
well within the nature of the case. Based upon the forgoing, the Court should strike Defendant's
Motion to Disallow Costs and Attorney Fees, and fully order the costs and fees as requested in
Plaintiffs' Third Affidavit of Scott A. Magnuson and Second Supplemental Memorandum of Costs
in Accordance with Idaho Rules of Civil Procedure 54(d) and (e).
DATED this 1st day ofNovember, 2017.

BARKER ROSHOLT & SIMPSON LLP

Isl Scott A. Magnuson
Scott A. Magnuson
Attorneys for Martin and Patricia Galvin
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1st day of November, 2017, I caused to be served a true
and correct copy of the foregoing MEMORANDUM IN SUPPORT OF PLAINTIFFS'
MOTION TO STRIKE DEFENDANT'S MOTION TO DISALLOW THE THIRD
AFFIDAVIT OF SCOTT A. MAGNUSON AND SECOND SUPPLEMENTAL
MEMORANDUM OF COSTS by the method indicated below, and addressed to the following
person:
Joseph W. Borton
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe(a;,borton-lakcy.com
victor@borton-lakey.com

_x_ U.S. Mail, postage prepaid
_ _ Hand Delivery
_ _Facsimile
_ _ Overnight Mail
_x_Email

Isl Scott A. Magnuson
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Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Maira Martinez, Deputy Clerk

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com
Attorneys for Plaintiffs Martin C. and Patricia L. Galvin

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIA L. )
GALVIN,
)
)
Plaintiffs,
)
)

vs.

)

CITY OF MIDDLETON,
Defendant.

_______________

)
)
)
)
)
)
)

CASE NO. CV-2016-6062-C
NOTICE OF HEARING ON
PLAINTIFFS' MOTION TO STRIKE
DEFENDANT'S MOTION TO
DISALLOW THE THIRD
AFFIDAVIT OF SCOTT A.
MAGNUSON AND SECOND
SUPPLEMENTAL MEMORANDUM
OF COSTS; AND NOTICE OF
HEARING ON DEFENDANT'S
MOTION TO DISALLOW

PLEASE TAKE NOTICE that the hearing on Plaintiffs' Motion to Strike Defendant's
Motion to Disallow the Third Affidavit ofScott A. Magnuson and Second Supplemental
Memorandum of Costs; and the hearing on Defendant's Motion to Motion to Disallow the Third
Affidavit ofScott A. Magnuson and Second Supplemental Memorandum of Costs, filed October

6, 2017, will be held in the above-entitled Court, before the Honorable George Southworth on
Thursday, December 21st, 2017, at 1:30 p.m. or as soon thereafter as may be heard.
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DATED this 1st day of November, 2017.
BARKER ROSHOLT & SIMPSON LLP

/s/ Scott A. Magnuson
Scott A. Magnuson
Attorneys for Martin C. Galvin and Patricia L.
Galvin
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 1st day of November, 2017 I caused to be served a true
and correct copy of the foregoing NOTICE OF HEARING on the person listed below, by the
method indicated below, and addressed to the following person:
Joseph W. Borton
Victor Villegas
BORTON LAKEY LAW OFFICE
141 E. Carlton Ave.
Meridian, ID 83642
Facsimile: (208) 493-4610
Email: joe@bo1ton-lakey.com
victor(dl,borton-lakey.com

~ U.S.

Mail, postage prepaid
__ Hand Delivery
_ _Facsimile
__ Overnight Mail
~Email

/s/ Scott A. Magnuson
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NOV 1 ~ 2017
CANYON COUNTY CLERK

T. PETERSON, DEPUTY

Victor Villegas [ISB No. 5860]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-4415
Fax: (208) 493-4610
Email: victor@borton-lakey.com
Attorneysfor Defendant/Appellant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTIN V. GALVIN and PATRICIA L.
GAL VIN (husband and wife),

Case No.: CV-2016-6062

NOTICE OF APPEAL
Plaintiffs/Respondents,
V.

CITY OF MIDDLETON,
Defendant/Appellant.

TO:

The above-named Plaintiffs/Respondents Martin V. Galvin and Patricia L. Galvin, and
their attorneys of record, Albert P. Barker and Scott A. Magnuson of the firm Barker
Rosholt & Simpson, LLP, and to the Clerk of the Court:

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Appellant, City of Middleton, by and through its counsel of

record, appeal against the above-named Respondents to the Idaho Supreme Court from the
Second Amended Judgment entered on October 3, 2017, in the above-entitled action (the

[J
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ORIGINAL

Honorable George A. Southworth presiding). A copy of the judgment being appealed is attached
to this notice.
2.

Appellant has the right to appeal to the Idaho Supreme Court on the grounds that

the judgment described in paragraph 1 is an appealable judgment under and pursuant to Idaho
Appellate Rule l l(a)(l) and 17(e).
3.

Following is a preliminary statement of the issues on appeal that Appellant intend

to assert. This list of issues shall not prevent the Appellant from asserting other issues on appeal:
(a)

Did the District Court err in granting Plaintiffs' Motion for Summary
Judgment?
(i)

Did the District Court err in finding a Prescriptive Easement
without a scope or legal description?

(ii)

Did the District Court err in finding a Prescriptive Easement
despite the City raising genuine issues of material fact regarding
Plaintiffs' abandonment?

(b)

Did the District Court err in awarding attorney fees and costs despite
disputed facts in the record?

4.

A reporter's transcript of the January 18, 2017 summary judgment hearing,

February 23, 2017 status conference, April 27, 2017, motion for reconsideration hearing, April
27, 2017, review hearing, June 8, 2017 and motion hearing, August 24, 2017 has been requested
and paid for at this time.
5.

In addition to those pleadings and documents automatically included in clerk's

record under Idaho Appellate Rule 28, Appellant requests the following documents be included
in the clerk's record:

NOTICE OF APPEAL- PAGE 2

547

Date Filed

Document

November 18, 2016

Motion for Summary Judgment

November 18, 2016

Memorandum in Support of Motion for Summary Judgment

November 18, 2016

Declaration of Scott A. Magnuson in Support of Motion for
Summary Judgment

November 18, 2016

Declaration of Cynthia Powell

November 18, 2016

Declaration of Gloria Galvin

November 18, 2016

Declaration of Tom Young

November 18, 2016

Declaration of Howard Randolph Powell

November 18, 2016

Declaration of Martin C. Galvin in Support of Motion for
Summary Judgment

November 18, 2016

Notice of Hearing on Motion for Summary Judgment

December 2, 2016

Stipulation to Vacate and Recalendar Hearing and Modify
Scheduling and Planning Order

December 2, 2016

Amended Notice of Hearing on Motion for Summary
Judgment

December 8, 2016

Declaration of Mike Wagner

January 5, 2017

Memorandum m Opposition to Plaintiffs' Motion for
Summary Judgment

January 5, 2017

Affidavit of Victor Villegas in Support of Memorandum in
Opposition to Plaintiffs' Motion for Summary Judgment

January 12, 20 t 7

Reply Memorandum in Support of Motion for Summary
Judgment
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January 12, 2017

Supplemental Declaration of Scott A. Magnuson in Reply to
Opposition to Motion for Summary Judgment

January 12, 2017

Supplemental Declaration of Martin C. Galvin in Reply to
Opposition to Motion for Summary Judgment

February l, 2017

Affidavit of Cathy Skidmore

February 3, 2017

Supplemental Memorandum m Opposition to Plaintiffs'
Motion for Summary Judgment

February 3, 2017

Plaintiffs' Supplemental Brief in Support of Motion for
Summary Judgment

February 3, 2017

Third Supplemental Declaration of Martin C. Galvin

February 10, 2017

Plaintiffs'

Opposition

to

Defendant's

Supplemental

Memorandum
February 10, 2017

Supplemental Reply Brief in Opposition to Plaintiffs' Motion
for Summary Judgment

March 3, 2017

Order Granting Plaintiffs Motion for Summary Judgment

March 3, 2017

Judgment

March 17, 2017

Affidavit of Scott A. Magnuson and Memorandum of Costs in
Accordance with Idaho Rules of Civil Procedure 54(d) and (e)

March 20, 2017

Defendant's Motion for Reconsideration

March 20, 2017

Defendant's

Memorandum

Reconsideration Re:

(1)

m Support of Motion for
Attorney Fees (2)

Summary

Judgment
March 20, 2017

Notice of Hearing on Defendant's Motion for Reconsideration

March 20, 2017

Motion to Alter or Amend Judgment
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March 21, 2017

Notice of Hearing on Plaintiffs' Motion to Alter or Amend
Judgment

March 21, 2017

Amended Judgment

March 29,2017

Defendant's Motion to Disallow Costs and Attorney Fees

March 29, 2017

Notice of Hearing on Defendant's Motion to Disallow Costs
and Attorney Fees

April 13, 2017

Defendant's Opposition to Plaintiffs' Motion to Alter or
Amend Judgment

April 20, 2017

Plaintiffs' Memorandum in Opposition to Defendant's Motion
for Reconsideration Re: (1) Attorney Fees (2) Summary
Judgment

April 20, 2017

Plaintiffs' Memorandum in Opposition to Defendant's Motion
to Disallow Costs and Attorney Fees

April 20, 2017

Declaration of Scott A. Magnuson in Support of Plaintiffs'
Opposition to Defendant's Motion for Reconsideration and
Opposition to Motion to Disallow Costs and Attorney Fees

April 25, 2017

Defendant's Reply Memorandum in Support of Defendant's
Motion for Reconsideration and Motion to Disallow Costs
and Attorney Fees

April 25, 2017

Plaintiffs' Reply in Support of Motion to Alter or Amend
Judgment

May 3, 2017

Order of Defendant's Motion to Reconsider

August 1, 2017

Motion to Enter Order Regarding Legal Description of
Easement and Enter Second Amended Judgment
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August 1, 2017

Declaration of Scott Magnuson in Support of Motion to Enter
Order Regarding Legal Description of Easement and Enter
Second Amended Judgment

August l, 2017

Notice of Hearing on Motion to Enter Order Regarding Legal
Description of Easement and Enter Second Amended
Judgment

August 17, 2017

Defendant's Opposition to Plaintiffs' Motion to Enter Order
Regarding Legal Description of Easement and Enter Second
Amended Judgment

August 22, 2017

Plaintiffs' Reply to Defendant's Opposition to Plaintiffs'
Motion to Enter Order Regarding Legal Description of
Easement and Enter Second Amended Judgment

September 8, 2017

Defendant's Memorandum Regarding Costs and Attorney
Fees

September 18, 2017

Plaintiffs'

Opposition

to

Defendant's

Memorandum

Regarding Costs and Attorney Fees
September 22, 2017

Third

Affidavit

of Scott

A.

Magnuson

and

Second

Supplemental Memorandum of Costs in Accordance with
IRCP 54(d) & (e)
October 3, 2017

Memorandum Decision and Order Regarding Costs and
Attorney's Fees

October 3, 2017

Second Amended Judgment

October 6, 2017

Defendant's Motion to Disallow the Third Affidavit of Scott
A. Magnuson and Second Supplemental Memorandum of
Costs
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November 1, 2017

Plaintiffs' Motion to Strike Defendant's Motion to Disallow
the Third Affidavit of Scott A. Magnuson and Second
Supplemental Memorandum of Costs

November 1, 2017

Memorandum in Support of Plaintiffs' Motion to Strike
Defendant's Motion to Disallow the Third Affidavit of Scott
A. Magnuson and Second Supplemental Memorandum of
Costs
Notice of Hearing on Plaintiffs' Motion to Strike Defendant's

November 1, 2017

Motion to Disallow the Third Affidavit of Scott A. Magnuson
and Second Supplemental Memorandum of Costs; and Notice
of Hearing and Defendant's Motion to Disallow

6.

Appellant requests the following documents, charts or pictures offered or

admitted as trial exhibits be copied and sent to the Idaho Supreme Court and includes a notation
of those exhibits that have been marked as confidential: None Requested.
7.

The undersigned hereby certifies:
(a)

That a copy of this Notice of Appeal has been served on each reporter who
prepared a transcript as named at the address set out below:
Patty Terry
Court Reporter to the Honorable George A. Southworth
Canyon County Courthouse
1115 Albany St.
Caldwell, ID 83605

(b)

That the reporter has been paid the fee for preparation of the reporter's
transcript;

(c)

That the estimated fee for preparation of the clerk's record has been paid;

(d)

That the appellate filing fee has been paid; and
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(e)

That service has been made upon all parties required to be served pursuant
to Idaho Appellate Rule 20.

DATED this

/l( day ofNovember, 2017.
BORTON LAKEY LAW OFFICES

CERTIFICATE OF SERVICE

it

I HEREBY CERTIFY that on the
day of November, 2017, l served a true and
correct copy of the foregoing by delivering the same to each of the following individuals by the
method indicated below, addressed as follows:

U.S. Mail
Facsimile
--- - - E-mail
- ~ - Hand Delivery
E-filing

Albert P. Barker
Scott A. Magnuson
Barker Rosholt & Simpson, LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Facsimile: (208) 344-6034

---

X

Patty Terry
Court Reporter to the Honorable George Southworth
Canyon County Courthouse
1115 Albany St.
Caldwell, ID 83605
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-X-

U.S. Mail
- - - Facsimile
- - - E-mail
___ Hand Delivery
_ _ _ E-filing
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Signed: 1112112017 04:28 PM
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FACTS AND PROCEDURAL IDSTORY
This case. arises fr9m a quiet title action filed by plaintiffs Marvin and Patricia Galvin
e'Galvins") ~ainst De:fendant City of Middleton ("City"). On June 28, 2016, the Galvins filed a
comp\aint against tJ}e City of Middleton for quiet title, declaratory relief, and a pennanent
ip_junctiqJh a$serting tb,,ir ~e of WjJ,Ijs Road since 1949 established a prescriptive easen1ent. The
City answered, denying the existence of an easement. The Galvins moved for sunttnaryjudgment

on Novefuber 23, 201~. On Januafy S, 2017, the City filed an opposition,· arguing that genuine
issues of material. fact were in dispute over alleged abandonment and the. dimensions of the

easement. The Oalviils ;eplied, ·stating.·· the width 9f the easement has hi.§~orically · been-and
.should now~,t?

wideeilQµgh to haul ~necesS1tIYpieces offann.equipment,twenty (20)Jeet, to

accommodate the Galvins' combine with asixteen (16) foot header.

On ~ch 6. i.2017, the COllrt issued a memorandum decision

and

order granting

summary judgment in favor of the Galvins. In the decision, the Court found the Galvins
· . established

a, prescripti:ve
~-

_,.

.·

C:?asement and gran~
y•

a pennanent

injunction against the City. The

Court awarded the Galvins attorney fees and costs p1Jl:Suant to I.C. § 12-117(1), finding the City

, acted withouta reasonable basis in Ia:w or fact and forced the Galvins to use the cdUrt system to
·eilforce tbeir tight to 11$e the road.
On March 20, 2017, the City moved the Court to reconsider both summary judgment and
the·awat4 of,ttomey fees.The

Galvi;ns also filed a motion to amend the judgment, asking the

Court to include thedescription of the easement with particularity, including width and length.
The Galvins

sublnitted an am.ended judgment with a S'lll'Vey and legaJ_description of the 20'

easement~ which the City opposed,

ORDER FOR.ATTORNEY FEES AND COSTS - 2

555

On May 3, 2017, the Coutt denied the Ctty•s motion. to reconsider. the Court set a

hearin~ tq wlow th" '.i(:;ity more .~. to .dispute the wi~ of the c:~ment At the hearing, .the City
d.ispijted

the legal ~ption,. ~d told the Court it ~qed to dispute whether the· width was

twenty:,ot1 ~ · ~ 1he
0 ~ ~ r e l ~ to re,..1itigate the issue anc:1 offered to
,.·.
·',·.---·

·.

··: ,:

,,•,,

;,

.

'.

.

,.

.

.

.\

.

stipuk\te to.any,~ble width the City·~ wit.ij evidence.
0~ ,.i~ 3; '2$17, tie City ffled

a notice of ~nt to dispute the legal• description, still

m ~..~\;no ,~ent
exi~, l,ucif it did, ,the City "intends to proceed -with an
,.
,.

.. ,

·,.,

.

•·..

'

ey\'d~;~~.f~d,.\p,1 ~tnes~e~. <:10$$ examiJ!~ 'the PlaiQtiff, and to <>ffer exhibits and

4

~4~~;~0~~~~:t:~:
.• ~ , 1 o£.tp.~•···•·fact reg~$ the ~at4escription.•• D. 's. Not •QJ'
,,
. .,,
.

:;:

.. ,..

'::-

~

.

tnt,wt.r··.wl!JispJpeL,aat/jles~r.,.
the:property and
. . .. , . .
... ·. p. 1'.l ]1rq.
. ~.2017, ThttCify
. -~
. then, re-,sµrveyed
.
~

. es~li$Jl~).h~:.~~nil~.·width· at. . . . feet. The:,•valvins off~ to .stipqlate,to the new

-~

)ith'to.;;:avoid~liti~tiott.:

.· · M.·

'

.. ··. .

'\''.

OrtAugust·3,:2oi:1, tlie.@vins filena·moti()lll.t() enteta sewhd atttend~judgment,
· s~pula~ng·~o th.e'·City's Jje~'\,!~~al '4~sctj0i<>n~ changi9:g th~ wid~ ofthe ease~enf from. t:venty
'

'·

..... ·..

': . ..

.

.

.

... ,= .·

_,.

: .

,,.

. .· ::.

.

;

..

. ...

.

-·:

. . J9 six.tee1' f~tdiowever( ~n~ 17~ ~17$ the City.~ yet. Jltlofh,er. opp<>siti9::11, ru:~lt

~a.not~ to its own~¢..~~~ ~~1he,::Court ooncede(l its prior judgment was . • .
~'f(~~
. -1 i~t~ ~~~fa~t<w~in 'WU!C,,<lisaUoWing,a.ttorneyfees
llwarded to
;.~··
··,:
~~-... ,·

··,,·.'.\'. .·

.

.

.. . .

. .

.

···.

~,ol~:).ui~ it;'\ §:.42~p-,. fp

.

·.

:

··':

fees'willbe

a fqQID<lte. iHe qteyr noted;, ..[t]he' atromey

a~:~~~''l\wt~~d lit the.Distrfof Court." me 11~ 4ti(>tedCoward v;·}[adley:

~. enti~ ·,~~:of.the litigation must be taken ,into acco'.Qllt mid if there is at teast one
.J~~!~, il·)l~ pr,~~~..~lll~ fees may not be awarded ,even'tll9u~ theJosing p~ •ha$

;., ? ..

,<· .· >(..

..

. -:":'?····:

.

.. .

.

.

. .:,;...

,,,.

.. : : ··.

. :..· , ' .

.

. ... . ..

.

\:,:·

:.

.: .

.-;

~

·.

.

.

.

'·: ... ,·

.

.

_·,

.

.

.,

.

.

.

.

~~ed,:;filthW
.· .. , , ·, . ·., ~
·. .r: qr.;:legat
·.
. · ~ tbftt are .frivoli:>,"5t unreas<>n¥le, •or :~vithout foun~~ll."
·=

.:.

-

.

.

..

.

.

15'0,l~~,28:2, 28,.,90.246P.3(f1,~1, 39,.-9~l(20l0)(bQl?ilig ag,de4.:~y City).
/};<{::, :.::::,;-··

<;

·~/<··

'

<· ·.
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On August 22, 2017. th.e Oalv.bis repli~ to the City's oppqsitlo~ to the second amended
=·~ '.;

jud~enf, :The,tp~orand~ pc,inted out that that th~y willingly accepted the City':s SUfVey
es~bfi~ a ~~fPot.:wide, . e~ent, l~ving nothing to diSpute. On August 24, 2017, the

. Court heltl•imotber tiearing. The Galvins
:asked
thee Court' to enter the. second amended judgment,
j
.
. ..
,,.·. ;.

.

,.

·.

~

i<e\ ··~·.

''

·wishing to• stitniJate •·to

the CitY-s proposed dimensions.... The City then argued •for a trial to

· estabtishihe ~sions, t6 which ·the Oalvins objected. The Court determined the dimensions

were establi~ •bt· the •city mid the Galvins' s~ation, and corioluded the City frivolously
•defended tke matter. ·The Court.again. granted summary judgment andup<)tl theCity~s obJ=on,

allQwed.the~~s·wsdJ:ti&ud·~,to ~fthe sole issuei()f attorney's fees"

On. '~bef..8, 2W;J7, ~: City filed:a meinoran.durij atguiilg thtt attontey fees are not
. a ~ .Wider LC·~ § ll-117 because there was a "1rmble issue bf fact." In its reasoning;· the.··
.· City

flrgtled ~(l.f:!..;§. 12~ll7 ~·iitnilat to I.C. § 12-t21 umJer Which a court mafnot 8wani
,,

,·,

·.•.···~y•. -~ if~ve1i•~etriabkr•.~ offaet exists, citing MidiaUi.·v. Mrchalk; 148]daho;224,
· ·• :ft~2J~. 220:t13d[~$0, ~l (2Q(}9) and pthent; the City .tso:.¢ited~ta,r v; Howe, l 42Jdaho 167,

'. ,:;Y;n.fta;J)flldt232,i;39
:(2006). anii~ec~~.Price,·
146. ldabo
587;...'66~·190
P;3d•876~•sss
>· .·
.,~...
. '
., .
. ..
.··
.
.
··.·
,.,.,.,,.,,.,;.: ...

:.,\·.·

:,;,,'<>,'<':

:-

'.•:¾(2008.) "It is.well settled \ljtder.ldabp:Jaw "that ~y judgment ( l e t ~ the ,existence ofan .· .·

· ;·c'.::~t:~'.also•i~ify:;:•tp~,:~~•, ~ . lermth adlocation oftbe ~ent,. The City
..·•• ~ed that . •e~::di•.~~ ~ ~ ' $ wi&h ~ summat"y jud~ent, its defense
.

was .

·sufffciej~ ~~ye;~~.~~ 1'¢8.lm 9f an llttonrey fees ,a~:tllld¢r; I.C~§ 12"'."111~ ,
,·

. .. .

·..

. ..., ,,

,·

.. '

:, ..

.

·, =:·.

·:"

.

~

·:;~~ff~ argwps~ the Ctty's all--or-nofb4ls st.ance. The ,Ci1:)''s argument tlmt l.C;

§

<l~-l11(J }tlllJSt ~, ~4::- I.C:. :§ l+..f21 ~ls to . ~ I.C. § 12-117(2); which does, in
· fact,··' aJlpw

~ ,tlttomey;. fees

-w:".::~-r> :iii::·'.·-<; .:,:}</ <:>.·: ,·:, ;.:.· ··'·;_·, . ·.'

wit.Ji respect ·to a portiou: of the case where' the
'

.~x~ " / .

.:
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·;

_:,.•

.

.·

party acted
.

:·

~JUibly;;·tm, Galvins point

out that in 2015 ·prior to the action, they asked the City Jot a

sixtc,en,.f<,ot-\1Vide ~ \ :which the City could have granted :at that time. hwtead, the City
.

adamantiy denied the easement~s

.

existence, failed :to presei1t evidence; lost on summary

"judgm~(.'
&n chutned
the: dimensibni ~ a •.tnatetiai i$sue
of fact solely to avoid the award of
'
''.
,,
.:.,

.

.

..

.

,

'.

attorney fe~~-. The llalyiiis a;j$Q p9iilte<,l,~ut that. the Id~o Supre,m,e C~urt re,cently rejected the
a,;gJ,ttne11t ~ fee$;~ ~<>lAyvanjaqle apinst ~. agency ir a singleJegitjmate issue exists and that
1•
s\1Cll.~~i®S.ar~.wi~jg,thedistrict.cow:t'sdiscretio~
'
.
i

2(tli, the

q~lj fil~ a. ,moti~. 0 ttisaltow the third

atlid~vit

of Scott Magnuson and ~nd

'is;;~nnJP.tk~.i.talme~dwn'.<>foosts.
,.0.\,-~,...
.•-~~lt' .. ~;.'.' .· . . . ....

.·'. i

;DIS(:USSJOJJ.ANIJAN,4LYSJS·· .
. . L 'llleGillvina·:art:.t11e::prevailing 1partypursaan1 .to I.R.(:!;p: 54(il)(t)(B) 'ajid are entitled to
·· -•~..,;Id · u.;.,...',' · ·a ti ·· ·. · · .. .a:,.._-..,
.
·-:s.-1.,~-"'.,.e!~•~flf.;
~fJ•aw~,
•'

-··

':·

.

. . ·.·[

.J..,.•··...

.

. .:: . .

,. _· .. ,_ .. ·.. ·'

..

;~ ,~vms ,re,siµest a;ttorneyst.f®s ufuier t.R.c,.. 54{e).&Qd.l~: ·§.§ }2--lJJ.. Plaintiffs

:•

al,~fflll,)eSt ~~ a ~ . ( ) f tjglit and ~onary·ct>stSp~t·to•.1.~<ZJ>.:54(<1)(1.ItC.P~•• >
> 54(<i)Ol(B) prt>vi~:

.·

·ltt;~in-~t4,p~:I} ~.~~ is ~prevailing.;~)mdqititled toco~. the~

'.J:tU~r1~-~~r~r~~~t~es~J
.
:ec~·
..
d~ti~11~,~d~l1JlU1e.that

.eo,. ·.·.

a.~y 'to·aa ~ort~prev,ail~:~:part, an4~d:~ot prevail in
'pa¢ ~i~ so.findiQj mq,y apportiop the:eosts .between~ anrQng.~ parties in a fair

.· aoo::.~~t,;: • .
am1•~~tant t

·

~~ oftheJSSUC$::and ~laim$ involved in the aeti9n
.or]uditienliobtained'.'
·
· . . . . .·
.·•·

.~ J:,LC;vf•./~JJept:,: ·:

t1:uit if••nt~~\ .

..

. · i J,59 Idaho IU, 833, 367, P.3d.~<>J.

. .~ceivable.that~
I~";. ():

22,

(20 li) (Rejecting the
the~ award~ be te'Vetsed ~ "in this multi-year,
p ~ r qf,a,ncil~~~s
8(1$~ an4 be rel.ied. if only

•t;;·

.

·.>

<· '•Fj

"iO~-,F~in:okN.ti.•:·tF~•~c~;~·
j\\';;
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·t,•

m~t

·.·.·. •.·<;:

i

> · •.

·.

LC. § 12..u 7 provides an aw•4 ofAttt>mey fees to th¢:~vailing party in an action involving an
adverw. state apcy:

in

Unless otherwise provided' by statute,. ant proceeding ittvolw,g as adverse
;~es '"~tc;llgeJlCY" (JJ' f;po~ti.¢ subdivisi(m and . a •pers~n, the state :agency*

· · po\\tical :$l~vj~ipn or ~ >co~ htW'ing ~.~~' in~ludwg pri appeal,
·sHiill t1W4rcit$ Pl!failmgp,lrtY.reasona&Ie;•~~Jees, wi~J fees and other
~1f
it , ~ that the nonptevaillng pVty acted without a
.reasonabJ~. t,a'$is Uffact or law.
•

ems, · "

LC; § 1i2-l H1(1) (emphasis added).· The dual plll'pOSe of: the statute is to: (l} deter groundless or

.afbitt~.jenqy31.qt¼I>i1-;.and
(2)tQ.:provt~ a ~edy fol' petso11S who ha-xe borne an.unfair arid
.
.
.

..

.

;

,.

, wtj~~;~ial,bu:rdeJ) ~ting. to correct ~ e s . agencie$ ~hc>uld. never have made.

~iltl.:J4.1/41tch, Inc. ,v. ~- Co,n,ttTsof Fremont Cl}'...,~ 1:57 Idaho 937, 943-44; 342 P.3d 649,
655--56(201'5).
Herej t1te·:~:ate .·~· prevailing party:andLatton9,ey·f~~ are appJt>piate

becal,tse. the·

Court:fouild the Citylffivolously d~fendecl this case when n:. {t)failed to •@kn~wledge
·evidence
.
:

of. bist6tl~
,.· ._,.., . ,·.;: use
·:_.·.

'.

,,

·.

.. ·

~

and>notice
prior
· .. _. .. ·., of. ~··
···. :eu,ment
·' '
: . to
,<·-.-,, the

'.

"\

action;,·.·,.·,
(2)

failed. to
. acknowledge
. ·.

<

e.vidence ~fthe 9al~~ ~nthillM :~;While arguing<a~donnient; (3) failed to. present ~y
.~~~ of~¢~. ."~··4imenSilm prior to or at t h e , ~ ju~~~e•in spite .of.the

'.' GiJYink•' rcqtJestfm-~ty feet:to ~mmoda.te a~i;nt>me header; ~<l.(4) offered the Oalvins a
' , •. ~~Jnet~~.:'g,sixteen•fqot~dthiiiisteld of~. then refus«t to•allow: theGalvins to

. • sttpnla~ td¥$ijCfo l'h.e:Coin{Mfound that' the City perfectlyie:,cemplified the dual purposes of I.G. §
12-iJ7.ttnd 'that it ~8Sllllably'ptol<>nged the litigation for the· sole purpose of avoiding.the

a.wk! of~ort1.ey .fees•
.,11. Costa ·:P4,Atto,.-n~y 1~.

On • ~ 21. 2017~·sco~M~a filed an affida:vit;and J1leJJl(l1'1mdmn 9f ,~osts:
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'

as,~

• 'Co$ts
Qfright
• Disctetiotuiry Olsts
· • · ~ i fees .

$320.00
$237.11

l;&7.79fitQO

• Tot.AL··: '

528,353.11

$400

~· ·~~as:~~<>frigbt
.

• Di~ti· CQ~s·

$46.90

·•·· . 4-.xf"s·,

$8,136.QQ

• CostJ,'5 "'JJltl~:~f right

$0
SSll.71

•it~•:·
• T01'AL,

$17,4~8J)O
·tt7~48&71

• TOTiL ·

•

19,281.90

Di~orisy'Coti

:·

89~•~n~$C~'JllfB!etrt~tal lilemo~.sfa1es a ~:totatof$SS~304.722,
The Cotijt;mu.s{~ detertIPne the appropriate· ~ount fQt such ~ .

First, an· award .··..·.

of costs ·ilfidet UtC~P. 54 is ~tted· to the sound discretion of the trial court. The Galvilis ·
ha",~ claim~

matter

costs as. a,

or right pm-suant to J,.RC.l>. S4(dXl)(C) in the' amount of

··s120.oo.. ~···oo~ts·were itl,curred through t'i\ing fees·.atnoUJlIDlg to ·s221.oo, service.fee~ of
'S99Jio, and S4<>0·fdr ·~tm and map costs. As these lite reasonable and are ~ d as a inatter

of~tothepte~g·party, the motion for (iC)Sts in·Jhe amount of'$72(l.00 .is GR.ANTED.

. I)jsc~Uon,aey cos~ ''may be allowed on a. ~ that the costs were necessait and
e~pti,onal coa~. ~ruu,ly incurred, and $houl4 in the interest of Jt1Stioe be,,11SSessed against .·
'

'•

• ••.

<.

,A

•

••

•
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,h

••

•

.••,i . .;

"

ambUJlt4f$334.72fQtpostage, copying, and facsimiles; As these.are necessary~ exceptional, and
·te$K)Dably ~ , the m~lionfot discretionary wsts in the ~J:mt.c,£$334.12 is GRANTED.
Tlte ColJ.dinealoob to the &lvins, request fot

attorney f~s. Once :the ·Court make.s a

d¢tennmation. that,attemey fees sh<luld be· awarded; it must detennbre a "reasonable" anrount of
attorney fees, $0~~. qfthe factor.s to be determined are ~· follows:
lnJhe e;v~ tlle<~ grail,~·a,tt~y fees to a RW1J pr ~es in a civil at1tion it
shall eonsiderlhe folfowi11g J'actoJ"S in d~erminlhg the amount or such fees:
(A) · The,titpe and Jahl!;t regllh'~
(B) .. The
~lty t>n<tdiff;icvlt, Qf the q11CStions.
•~C) · · The
· .~~~ to;perfomrthe legal service properly and. the .experietice
. ; amt·~~ of~~~~.in tb.e 1$iicul.- field of Jaw.
(D) · "1'he ~~ ~ fof 1}ie \york.
(!) .t
'
feeis~orco~.
Ql)
the ·tune :limi~. ~$Cd by the client .or the circumstances of the
ease;.

Jfbe amo ·•.·

(0)

lh~.

(a)

(J)

•

(J)
(I(}

(L)

. •· . •.•. eel ~d:tbe results obtlined.

+ ~, ilµy ofthe tase.

.

'I'heLnature•a#d l ~ oftlte professional relationsbip: with 1he client.

A~Jµ~·C8$:$.
.
Ttie"retsomtble .O()st or automated' le~ research...., if the. court· finds

it

,was·:~~ly.~in~ aparty••s~..
Any,otlwr facto~Whlchthe oo\lrt ~ s .appropriate ip.the particular,case.

LR.C.P. 54(~)(3).1;he ~oUrt has considenld each o f ~ · ~ amt others in tl;)is: C8$e·• and~
.reviewed all memprandurns aitd ~e ~ s submitted. The Galv,ins request .$54j070.00 as
··ealcuia«,d' fo:r total time cluirged oiif the easer by both attorneys.

The hourly fees charged by the

. . Galvin.,, wllb$ettange ft.orµ. ,$180 to $220 per hour and .are QQn&istent with the prevail~. fee$
' ,i;harged in fhe.co~rrunuty.

The Oourt 4oos .liiid. that attnough most holil.tS were reasonable, an adjustnient is
IQ)t)mpti*'to account .for the Waintift' submitting the first legal description .that contained an

erroneous .ltgat descriptiqn, The Court, consipcmng the factors 'of I.R;C.P. 54(e)(3) and others,
~ dete~ tbat an a ~ 9f attorney f~ in the amount of,$49,.070.00 is appropriate.

:i:<; ;,\,/

··';;,iii:> .

''.. ·,. ·,

..

::

,. ;·.·
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.

';
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CONCLUSION
1n addition to the relief previously granted, the,Court orders Defendant to, pay· attorney

foes and costs to Plaintiffs in the amount of$50,124.72.

DATED this

J_()

day ofNovember, 2017.

Xa~

George A. Southworth
District Judge
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CLERK'SCER.TIFICATE 'QF SERVICE
Signed. 11/21/201704: 28 PM.

l HEREBY CERTIFY that on this _ _ day of November, 2017, I caused to be served
a true and correct copy of the foregoing order by the method indicated below, and addressed to
the following persons:

Victor Villegas
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, ID 8'3642
208-908-4415
victor@borton"'.lakey.com

0U.S.M ail
Hand Delivered
Facsimile
Ovemight Mail
~E-Ma il

0
0
0

Albert Barker
BARKER ROSHOLT & SIMPSON, LLP
JOI O, W. Jeff~im St., ste ,102
POBox 2139
Boise, ID 83701-2139
ios-336-0700
apb@idahowaters,com

0U.S.M ail
D Hand Delivered
0 Facsimile
0 Overnight Mail
@E-Ma il.

CLERK OF THE DISTRICT COURT

/,1i_ _ __
_
By:_-=~-----'-.J.
Deputy Clerk

·.ORDER.FOR A'ITOIUIBY FEES AND COSTS - 10
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F I L E D
Signed: 11/21/201704:27 PM
Date/Tim•:

CHRIS YAMAMOTO
CLERK OF THE DISTRICT COURT
By:

£.Hili

IN TI-IE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

MARTJN V. GALVIN and PATRICIA L.
GAL VIN (husband and wife),

)
)
)
)
)

Plaintiff,
vs.

)
)
)

CITY OF MIDDLETON,

Defendant.

---------------

CASE NO. CV-2016-6062

JUDGMENT ON AWARD OF
ATTORNEY FEES

)
)
)

JUDGMENT IS ENTERED AS FOLLOWS:
Plaintiffs are awarded costs including reasonable attorney fees totaling $50,124.72.
DATED this

JJ__ day of November, 2017.
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CLERK'S CERTIFICATE OF SERVICE
Signed; 11/21/2017 04:27 PM

I HEREBY CERTIFY that on this._ _ day ofNovernber, 20}7~ l caused to be served
to
a trtte and correct copy of the· foregoing order by the method indicated below, and addressed
the following persons:

Victor Villegas
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Merid ~ ID 83642
208-908-4415
victor@borton-lakey.com

0U.S.M ail

D Hand Delivered

0
0

Facsimile
Ovemight Mail
f2.]E-Mail
□ tJ.S.Mail
0 Hand Delivered
0 Facsimile
D Overnight Mail
(2] E-Mail

Albert Barker
,SARK.ER ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St. ste 102
POBox 2139
Boise, ID 83701-2139
208-336-0700
apb@idahowaters.com

CLERK OF THE DISTRICT COURT
By:

~.J./d t,
Deputy Clerk

JUDGMENT ON AWARD. OF ATTORNEY FEES - 2
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Electronically Filed
11/22/2017 12:27 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

Attorneys for Plaintifft Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GALVIN and PATRICIA L. )
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
CITY OF MIDDLETON,
)
)
Defendant.
)
)
)
)

CASE NO. CV-2016-6062-C
NOTICE VACATING HEARING

_______________

NOTICE IS HEREBY GIVEN that the hearing on Plaintifft 'Motion to Strike

Defendant's Motion to Disallow the Third Affidavit ofScott Magnuson and Second Supplemental
Memorandum of Costs and the hearing on Defendant's Motion to Disallow that was calendared
for Thursday, December 2151, 2017, at 1:30 p.m. in the above reference court before the Hon.
George A. Southworth, is hereby VACATED.

\ \ \
\ \ \
\ \ \

1

NOTICE VACATING HEARING
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The aforementioned motions and hearing was rendered moot based upon the Court's
November 21, 2017 Order for Attorney Fees and Costs as well as the Judgment on Award of
Attorney fees.
DATED this 22 nd day ofNovember, 2017.

BARKER ROSHOLT & SIMPSON

LLP

Isl Scott A. Magnuson
Scott A. Magnuson
Attorneys for Martin C. Galvin and Patricia L.
Galvin
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22 nd day ofNovember, 2017 I caused to be served a
true and correct copy of the foregoing NOTICE OF HEARING on the person listed below, by
using the iCourt E-File system which sent a Notice of Electronic Filing to the following persons:
Joseph W. Borton

iocra),botton-lakcy .com

Victor Villegas

victor(ivborton-lakey .com

Isl Scott A. Magnuson

2

NOTICE VACATING HEARING
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Electronically Filed
11/28/2017 3:42 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Albert P. Barker, ISB #2867
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
sam@idahowaters.com

Attorneys for Plaintiffs Martin C. and Patricia L. Galvin
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARTIN C. GAL VIN and PATRICIA L. )
GALVIN,
)
)
Plaintiffs,
)
)
vs.
)
)
)
CITY OF MIDDLETON,
)
Defendant.
)
)
)
)

CASE NO. CV-2016-6062-C
MOTION AND REQUEST TO ADD
ADDITIONAL DOCUMENTS TO
THE CLERK'S RECORD ON
APPEAL

_______________

TO: CANYON COUNTY COURT CLERK, DEFENDANT CITY OF MIDDLETON
AND ITS COUNSEL OF RECORD

NOTICE IS HEREBY GIVEN, that the Appellee's, MARTIN C. GALVIN and
PATRICIA L. GALVIN, by and through their attorneys ofrecord, Barker Rosholt & Simpson
LLP, hereby move this Court pursuant to the Idaho Appellate Rules to include the following
documents in the clerk's record on appeal, in addition to that requested by Appellant:
1. Defendant's Memorandum in Support of Defendant's Motion to Disallow Costs

and Attorney Fees, filed on September 8, 2017;

MOTION AND REQUEST TO ADD ADDITIONAL DOCUMENTS TO THE CLERK'S RECORD ON
APPEAL
1

568

2. Second Affidavit of Scott A. Magnuson and Supplemental Memorandum of Costs
in Accordance with Idaho Rules of Civil Procedure 54(d) and (e), filed on May

11,2017;
3. Defendant's Notice of Intent to Dispute Legal Description, filed on June 8, 2017;
4. Order for Attorney Fees and Costs, dated November 21, 2017;
5. Judgment on Award ofAttorney Fees, dated November 21, 2017; and,
6. Notice Vacating Hearing, filed November 22, 2017.

I certify that a copy of this request was served upon the Clerk of the District Court of
Canyon County and upon all parties required to be served pursuant to l.A.R. 20.
DATED this 28 th day of November, 2017.
BARKER ROSHOLT & SIMPSON LLP

Isl Scott A. Magnuson
Scott A. Magnuson
Attorneys for Martin C. Galvin and Patricia L.
Galvin
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 28th day of November, 2017 I caused to be served a
true and correct copy of the foregoing MOTION AND REQUEST TO ADD ADDITIONAL
DOCUMENTS TO THE CLERK'S RECORD ON APPEAL on the person listed below, by
using the iCourt E-File system which sent a Notice of Electronic Filing to the following persons:
Joseph W. Borton

joe(a),botton-lakey .com

Victor Villegas

victor(lv,borton-Iakey .com

Isl Scott A. Magnuson

MOTION AND REQUEST TO ADD ADDITIONAL DOCUMENTS TO THE CLERK'S RECORD ON
APPEAL
2
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.it e
In. the .Supreme Ciourt),o.fthe ;:Sitate ·of ldS:hq
.',:.,,A,M.
·,··-

·---..11.....:P

DECO a··201ti
CANYON COUNTY C
. . . .. ·.. .
. ;
) . O~CON1>Itl~~WAL OEMER,. OEp ': .
. ) - D}SMlS$INOA.PflW,;,

..

)

)
)

.Supreme. Q)mf Docka:lll, 45571420ft .
Canyon~ No.ey~-16,.60&..¢.

<

)
)

)

A.N011CE OF APPEAL was filed mthe ~ Coutt • November:l4, 2orh ~ the
filecl ~
,MOim ~ JUOOMENT entend. by Llistti<;t Judge. George.A. South~--. ..
· .• ·•·• · \ < -~~••"l7. ·n.. ftlmS ~·$\d:feotbrpr ~ofthe~ req~Jlav~--~ ·
27(~}.:t.a;not ·
< . /~itpts the··1- for piq,,aatiunof the C\d•s ~ . : ~
·.•.",,.

·,.·,-

'

.

,•

",,

'

,·

.

··,.

tQ¥~,

. . .· . .· . . .· .·•. •. . . _.·. ·. ·.. ·. . .· ·• .. ·. ·._ . .·
._.. paid to the District Court: 11ierefore, , .·. ..·.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
)
)
)
)
)
)
)

MARTIN C. GALVIN and PATRICIA L.
GALVIN,
Plaintiffs-Respondents,

-vsCITY OF MIDDLETON,
Defendant-Appellant.

Case No. CV-16-06062*C
CERTIFICATE OF EXHIBITS

I, CHRISYAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the following
are being sent as exhibits as requested in the Notice of Appeal:

NONE
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this 29th day of January, 2018.

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By: ,;t-"t < J ~
Deputy

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF CANYON

)
)
)
)
)
)
)
)
)
)
)

MARTIN C. GALVIN and PATRICIA L.
GALVIN,
Plaintiffs-Respondents,

-vsCI1Y OF MIDDLETON,
Defendant-Appellant.

Case No. CV-16-06062*C
CERTIFICATE OF CLERK

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled case was compiled under my direction as, and is a
true, full correct Record of the pleadings and documents under Rule 28 of the Idaho
Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this 29th day of January, 2018.

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By: K w ~
Deputy
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNIY OF CANYON

)
)
)
)
)
)
)
)
)
)
)

MARTIN C. GALVIN and PATRICIA L.,
GALVIN,
Plaintiffs-Respondents,
-vs-

CITY OF MIDDLETON,
Defendant-Appellant.

Supreme Court No. 45578-2017

CERTIFICATE OF SERVICE

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's Mail, postage prepaid, one copy of the
Clerk's Supplemental Record to the attorney of record to each party as follows:
Victor Villegas ISB No. 5860, BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave., Meridian, Idaho 83642
Attorney for Appellant
Albert P. Barker, Scott A. Magnuson, BARKER ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., Ste. 102, PO Box 2139, Boise, Idaho 83701-2139
Attorneys for Respondents

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of the said Court at Caldwell, Idaho this 29th day of January, 2018.
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.........., CO UR.,..'',,,,
/
,

.

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
< / ,:,
in and for the County of Canyon.
00
By:Kw~
Deputy
>-•I--•

.... c.," •••• •••••
,..
l.. ,"-.
~ •••<: ,0A1-10••
o....
•• ~
.. (/):"
, _ . « . , ~ ••Lo••
\
:
• -•<:{"
-Z-ea::
,,(

:
:-:. :••
-:.

•• 0

--

I

-0•1.(/)

~:

o

(/)

:

0".• ..._l

o~ • Q l ..

~ ~ •••• UNj'{ •••• h'v

,, '>'/~ •••••• e,\C .,...,

,,,,, rrO JUO\ ,,,....

,,,,

CERTIFICATE OF SERvit:~"'

,,,,

575

-- -- -

TO:

----------------

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720
Fax:

334-2616
Docket No. 45578-2017
(Res) Martin C. Galvin and Patricia L. Galvin
vs.
(App) City of Middleton
NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on December 12,

2017,

I lodged O & 3 transcripts of the Motion Hearing

dated 1-18-17, the Status Conference Hearing dated
2-23-17, the Motion Hearing dated 4-27-17, the Review
Hearing dated 6-8-17, and the Motion Hearing dated
8-24-17 of 96 pages in length for the above-referenced
appeal with the District Court Clerk of the County of
Canyon in the Third Judicial District.

~·······'

',,, ~---- ,~_-'._._:
,_ -._'·.·· ···-- .
- l~A.,..
~~-•----_-_----:c'__-

___ _

__

,- .

.· ', ., '

. _.· _>,..

Patricia J. Terry,
Court Reporter, CSR No. 653
Registered Diplomate Reporter
Certified Realtime Reporter
December 12, 2017
Date
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Jr:

Filed: 04/25/2018 08:44:06
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Waldemer, Kathy
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··.~·court Docket No. 45578-2017
C..,.,. County No. CV-2016-6062-C

~ GlJ ~t<,k,,

01e.£No.l8-129

~~~Ap)1-t

1T HBREBY tS ORJ>ERPD • ;.. ~
·- 1 , · lidDON .TO CORRECT RECORD is
Q ~1,. . tlw,~ ¢oul;t,~N• ,_,• .~ ~ord within seven (7) days

·•~ ..l\f-~
•.

~~

tf:'.Mffi.A;;JS.~~ I, ·ilf kt•fofta.wtae .Appellant~ s Brief shall be reset.

.,Bild llle;~'$ ~~~on.or befQn,_~t)'...ont'a1J4ays from the date of this Order.
DA,TS)thi~ ~d,ay of April. 201:8.

Br~o.ftbe Supreme Coun
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Victor Villegas [ISB No. 5860]
James S. Neal Mccubbins [ISB No. 9463]
BORTON-LAKEY LAW OFFICES
141 E. Carlton Ave.
Meridian, Idaho 83642
Office: (208) 908-441 S
Fax: (208) 493-4610
Email: victor@borton-lakey.com
Email: james@b011011-lakey.cont

Attorneys.for Defendant/Appellant
IN THE SUPREME COURT OF THE
STATE OF IDAHO

MARTIN V. GALVIN and PATRICIA L.
GALVIN (husband and wife),

Supreme Court No. 45578-2017
Canyon County Case No.: CV-2016-6062

Plaintiffs/Respondents,

MOTION TO CORRECT RECORD
AND SUSPEND BRIEFING

V.

CITY OF MIDDLETON,
Defendant/Appellant.

TO:

The above-named Plaintiffs/Respondents Martin V. Galvin and Patricia L. Galvin, aud
their attorneys of record, Albert P. Barker and Scott A. Magnuson of the firm Barker
Rosholt & Simpson, LLP, and to the Clerk of the Comi:

NOTICE JS HEREBY GIVEN TUA T:
The above-named Defendant/Appellant, City of Middleton, by and through its counsel of
record, Victor Villegas of the firm Borton-Lakey Law Offices, hereby moves this Court pursuant
to the Idaho Appellate Rules to include the following documents in the clerk's record on appeal,
which were inadvertently not included due to clerical error:

MOTION TO CORRECT RECORD AND SUSPEND BRIEFING - PAGE I
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1.

Two pages to Exhibit C to the Affidavit of Victor Ville?,as in ,\'upport of

Memorandum in Opposition lo Plaint(ff:j'' Motion for Summary Judgment (Clerk's Record Page
No. 138) are missing. When this document was filed on January 5, 2017, l!xhibit C included
Bates Nos. City 000097 and City 000098. These two pages, however, were not included in the
Clerk's Record.
2.

One page to Exhibit C to the Affidavit of Victor Villegas in Support of

Memorandum in Opposition to Plaintfffs' Motion for Summary .Judgment (Clerk ·s Record Page
No. 138) is missing. When this document was filed on January 5, 2017, Exhibit C included
Bates No. City 000108.

Bates No. City 000108, however, was not included in the Clerk's

Record.
3.

One page to Exhibit G to the Affidavit of Victor Villegas in Support of

Memorandum in Opposition to Plaint(ffs' Motion for Summa1J1 Judgment (Clerk's Record Page
No; 138) is missing.

When this document was filed on January 5, 2017, Exhibit G included

Bates No. City 000120.

Bates No. City 000120, however, was not included in the Clerk's

Record.

4.

The Exhibit E Cover Page to the Affidavit of Victor Villegas in Support

<~/'

Memorandum in Opposition to Plaintif.fs' Motion/or Summary Judgment (Clerk's Record Page
No. 138) is missing. The document that is missing is the cover page identifying the document as
"Exhibit E." When this document was filed on January 5, 2017, the "Exhihit E" cover page was
included, however, was the "Exhibit E" cover page not included in the Recon.l.
5.

Clerk's Record Page No. 43 is part of the Defendant's Answer. However, it is

mistakenly included to the Declaration of Scott A. Magnuson in Support of' Mot ion fhr Summwy

.Judgment. This page should be removed from the Clerk's Record where it is currently locatt:d in
the Declaration of Scott A. Magnuson in Support of Motion.for Summa1J 1 ./11dgment.
MOTION TO CORRECT RECORD AND SUSPEND BRIEFING· PAGE 2
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6.

Clerk's Record Page No. 523 is not related to the document referenced on Record

Page No. 52;2. The Pleading titled Defendant's Motion to Disallow the Third Affidavit ofScoff A.

Magnuson and Second Supplemental Memorandum of Costs only includes the correct first page
of the document in the Clerk's Record.

7.

Clerk's Record Page No. 523 is not Plaint{ff's Motion to Strike Defendant's

Motion to Disallow the Third AflidavU of Scott _A. Magnuson and Second Supplementczl
Memorandum of Costs as stated in the Table of Contents, which only includes page 2 of snid
document.
8.

Attached hereto as Exhibit A is a true and co1Tect copy of the Affidavit of Victor

Villegas in Support ofMemol'andttm in Opposition to Plaintiff.~' Motion for Summa,y Judgment
filed with the Canyon County Cow-thouse on January 5. 2017.

DATED this ._i_ day of April, 2018.

BORTON LAKEY LAW OFFICES

By

j/J;,;

j/'¥=

Victor Villeg1IB ~
Attorney/or Defendant

MOTION TO CORRECT RECORD AND SUSPEND BRJEFING - PAGE 3
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CERTIFICATE OF SERVICE
l HEREBY CERTIFY that on the _!(_ day of April, 2018, I served a true and correct
copy of the fol'egoing by delivedng the same to each of the following individuals by the method
indicated below, acldressed as follows:

.,---_ 0.S . Mail

Albert P..Barker
Scott A. Magnuson

Facsimile

Barker Rosholt& Simp$0tl, L,LP

E-mail

1'

_ _ Hand Delivery
_ _ E,.fifing

1010 W. Jefferson St, Ste. 102
P.O~ Box. 2139
Boise. ID 83701-21'.39
Facsimile: (208) 344-6034

Patty Terry
Court Reporter to the Honorable<JeQrge: Southworth
Canyon County· Courthouse
1115 Albany St. ,
Caldwell, ID 83605

X

_____
_____
, __
----·

U.S.Mail
Facsimile
E-mail
Hand Delivery
£..filing

Victor Villeg; ~

q

MOTION TO CORRECT RECORD AND SUSPEND BRIEFING. PAGE 4
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